Law Reform Commission of Mauritius [LRC] — Discussion Paper ‘Forensic Use of DNA’ [April 2009]

(A) Introductory Note

1. The Commissio has taken note of legislativproposals [a draftof the DNA
Identification Bill] for the taking of DNA samples and their forensic use, protection and
storage. The comments of various stakeholders on the proposddtiegitave also
been brought to our attentiorin this Discussion Papethe Commissiorexaminesthe
policy issues relating to théorensic use of DNAand the establishment of a DNA
Databasé.

(B) Preliminary Remarks about Forensic Use of DNA

2. The Commissionreckons thatecourse to DNA profiling has become an increasingly

powerful tool for fighting crime. Crimes are more successfully solved when DNA is

! The Ag. Director, Forensic Science Haratory, the Commissioner of Police, the National Human Rights
Commission, the Ministry of Health and Quality of Life, and the Data Protection Commissioner.

2 DNA testing has recently retained the attention of Parliamentarians: vide reply to PQ B/22Dhotests

carried out in a case [15.04.08]; reply to PQ B/693 [17.06.08] where reference is made to DNA testing as one tool in
the process of enhancing investigative capability; reply to PQ B/838 [15.07.08] regarding resort to DNA testing as
tool for investigation and prosecution of crime; reply to PQ B/86 [07.04.09] as to whether legislation will be
introduced to making it compulsory for a suspect to undergo DNA testing.

3 DNA [deoxyribonucleicacid] is found in the nucleus of every cell in the hurhady and is present in virtually all

body tissues [bone, hair, blood, saliva and other body fluids and tissues]. It is inherited from both parents and is

unique to each individual, with the exception of identical twins. DNA, whose structure (doublewasixjeduced

by Watson and Crick in 1953, is the principal molecule which carries genetic information from one generation to the

next.

DNAprofiling refers to the identification of particul a

enable scientists to compare two biological samples and to determine the likelihood that these samples originated

from the same individual. Because DNA is the same in all cells of the body, DNA profiles extracted from different

samples at different times anddifferent places can be compared to determine whether they have come from the

same person. If human biological samples are found at a crime scene, DNA profiling can determine whether a

suspect could be a possible source of a sample.

The technology undering DNA profiling was developed as a result of an unexpected discovery by Professor Sir

Alec Jeffreys and colleagues in the 1980s at the University of Leicester in the course of research into DNA variation

and the evolution of families of genes [Jefffreys Wi | son and Thein fAHypervariabl e
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recovered from a crimecene and the DNA profiles are successfully loadetb a
National DNA Databasé.

A popular example that is often advanced as encapsulating the benefits of DNA profiling

and the establishment of a profile database can begagoung woman is attacked and

raped in her home by a burglar. A local man who was seen in thattiee time of the

offence and who has a previous conviction for sexual assault is arrested. The DNA
profile of the assailant iIs generated from
The profile is checked against a database containing tiéeprof convicted offenders,

which includes the primary suspectods profi
6hitd or Omatchodé is found against anot her
following an earlier conviction. Thisiswhatisrefe ed t o as a o6col d hi't

person matched was never a suspect for this offence until the match occurred.

Human DNAO Na@ex3)3 3dmd Jeffreys, Wi |-Spoenc idndc Tohrd inmg efii lpm
Human DNAO Nalue®B59] 316

Comparison of human DNA molecules does not requigdyais of the entire DNA molecule, as about 99.9 per cent

of DNA is common to all people. Rather, DNA comparison need only focus on a portion of the remaining 0.1 per

cent of human DNA that is sufficiently variable to be unique to individuals. Such kA0 t er med finon
codi ngo ( ord plays nordikect yole b Médevelopment of human characteristics.

The variations in DNA seqgquences, which are found at p e
fial | &bders domparative thniques compare only a small set of features ofaumting DNA. Such sets of

features are known as DNA profiles and can be represented as an ordered series of numbers. The features comprised

in a DNA profile must be sufficiently variable throughout theglation to have an acceptable statistical likelihood

that the profile is unique in that population. There are various techniques for DNA profiling and there have been
significant technological advances in this scientific field. Multi locus probes (Mh&)Single locus probes (SLP)

have given way to the routine use of Polymer Chain Reaction (PCR) where small samples can be examined because
the extracted DNA can be replicated in a controlled way.

The most prevalent method of DNA fingerprinting used todapased on PCR and uses short tandem repeats

(STR), such as the SGM+ system in UK and the rest of Europe. For highly degraded saitmieendrial DNA

(mtDNA) is sometime typed due to there being many copies of mtDNA in a cell, while there may onk2be 1

copies of the nuclear DNAY chromosome testing may also be resorted to target the male fraction of a biological
sample. There are prospects for further developmentsrdaiiling technology, such as use of capillary
electrophoresis and mass spectrometry.

* A DNA database is a repository of DNA profiles, generated from biological samples, which can be electronically

stored for comparison with profiles generated from ni@téound at the scene of a crime. The primary aim of a

DNA database is to link individuals to unsolved offences and unsolved offences to each other by means of DNA
profiling.

°Vide McKenna, AThe Val ue of Foensidacienchlewslssue BNA Dat abaseodo (
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3.Since the introduction of the DNA database
stranger rape cases have given useful poiats the person on whom the investigation
should focus and many cases have been sobeedeof themmany years after they were
committed® DNA databases established in various countries worldwide have proved to

be very successful investigative todls.

4. The Commission acknowledges the importance of developing a comprehensive and
unambiguous legal framework for the establishment and management of a DNA database

for the limted purposes of criminal investigation determining affiliation and

® There haveébeen a number of notable successes in which crimes have been solved, some many years after they
were committed, including:

(i) The murder of 14 yeasld Roy Tutill in Surrey in1968: The development in scientific techniques erdba

DNA profile of the suspected killer to be generated fr
onto the database in 1996. Three years later, Brian Field was stopped by the police ordavirqbffence. A

routine mouth swab waaken and the resulting profile was entered on the database. The profile matched against the

1968 scene of crime stain profile. In November 2001, having pleaded guilty to murder, Field was sentenced to life
imprisonmen{FSSAnnual Reporaind Account2001-2002 at 12]

(i) The rape and murder of 14 yeald Marion Crofts in Hampshire in 1981. A laboratory microscope slide
containing the samples collected from Marionds body | a
Copy Number30 to generatefl profile of the suspected perpetrator from stains found on some of her clothing.

The profile was checked against the database and in A@§04t a match was found after Tony Jasinskyj was

arrested for another crime and his DNA profile was routinedglénl onto the database. Jasinskyj was convicted and
sentenced to lifemprisonment

[See the FSS website at: http://www.forensic.gov.uk/forensic/news/casefiles/2002_07_marion.htm]

(iii) The rape of a 21 yeaold au pairin North London in 1989. The prodilgenerated from the scene of crime stain

was stored on the database. Nick Keall, a minicab driver, was arrested for assault on Christmas Day 2001. A sample
was taken from him and his profile was r uastainfrgnathenst t he
crime scene of the rape. Keall was convicted and sentenced to eight years impridorinda n j ai | ed f or
year s a fTheTimed August003)

" UK Home Office Statistics indicate that tmses where DNA was recovered, thiene detection rate rose from

26% to 40% in 2004/05 [it was then estimated that about 5.2% of the UK population was represented on the
database]. In 20086 45,000 crimes were matched against records on the DNA Database; including 422 homicides
(murders ad manslaughters) and 64&pes.DNA profiles are, however, successfully loaded for less than 1% of
recorded crimes, as DNA is not always left at crime scenes, not all crimes are associated with a scene where DNA
could be left [UK FSSThe National DNA Datdase Annual Report 03/p4

In New Zealand, a DNA Databank was set up in 1995 by the police force and the Institute of Environmental Science
Research (ESR). In its first few years in operation it yielded impressive results: of all DNA profiles loaded from
unsolved cases, approximately 50% matched an individual profile present on the national DNA database and
approximately 30% oprofiles generated from scene of crime stains in unsolved cases, when loaded, matched other
crime scene profiles contained in thene Sample Database

[See the website of the ESR at: http://www.esr.cri.nz/features/esr_and_dna/databank/index.htm].
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identification® The technology for DNA profiling and the methods for estimating
frequencies and related statistics have progressed to the point where the reliability and

validity of properly collected and analyzed DNA data notto be doubted

8 Experience so far has shown that DNA profiling is a powerful toohéoman identification, and the detection of
crime and the exoneian of the innocent:

In the 1950sAnna Andersorclaimed that she waSrand Duchess Anastasia Nikolaevna of Rudsighe

1980s after her death, samples of her tissue that had been stored at a Charlottesville Virginia hospital

following a medical procedure were tested using DNA fingerprintiysdrowed that she bore no relation

to theRomanovs

In 1987,British bakerColin Pitchforkwas the first criminal caught using DNA fingerprintinglieicester

the city where it was first discovered.

In England in 1987Robert Melias became the first person to be convicted on the basis of DNA evidence of

the burglary and rape of a 45 year old disabl ed

analyzed and compared with mb&ehi ads genetic mater.i

In 1987, Tommy Lee Andrews walse first person in the United States to be convicted as a result of DNA

evidence for raping a woman during a burglafger matching DNA from semen traces found on the rape

victim with a DNA profile generated from sample of his bloodState v AndrewS33 So.2d 841 (Dist. Ct.

App. 1989)].

In 1989, Chicagoman Gary Dotsonwas the ifst person whose conviction was overturned using DNA

evidence.

In 1991 ,Allan Legerewas the firsCanadiarto be convited as a result of DNA evidence, for four murders

he had committed while an escaped prisoner in 1989.

In 1992, DNA evidence was used to prove tNari doctorJosef Mengelevas buried irBrazil under the

name Wolfgang Gerhard.

In 1993,Kirk Bloodsworthwas the first persom the USto have been convicted afurderandsentenced

to dedh, whose conviction was overturned using DNA evidence.

In 1994, RCMP detectivea Canadasuccessfully tested hairs from a cat knowrsaswbal] and used the

test to linka man to the murder of his wife, thus marking for the first time in forensic history the use of

northuman DNA to identify a criminal.

In 1998, Dr.Richard J. Schmidivasconvicted of attempted secodégree murder when it was shown that

there was a link between th@al DNA of thehuman immunodeficiency viru$ilV) he had been accused

of injecting in his girlfriend and viral DNA from one of his patients with-hibwn AIDS. This was the

first time viral DNA fingerprinting had been used as exickin a criminal trial.

In 2002, DNA testing was used to exonerBuglas Echolsa man who was wrongfully convicted in a

1986 rape case. Echols was the 114th person to berated through postonviction DNA testing.

In August2002 Annalisa Vincenzi was shot dead in Tuscany. Some time later, Bartender Peter Hamkin,

23, was arrested in Merseyside in Mag03on an extradition warrant heard Bdw Street Magistrates'

Courtin Londonto establish whether he should be taken to Italy to face a murder charge.

In 2003, Welshman Jeffrey Gafoor was convicted of the 1988 murder of Lynette White, when crime scene

evidence collected 12 years earlier weexamined using TR techniques, resulting in a match with his

nephew. This may be the first known example of the DNA of an innocent yet related individual being used

to identify the actual criminal, via "familial searching".

In June of 2003, because of new DNA evidence, Dennis Halstead, John Kogut and John Restive won a re

trial on their murder conviction. The three men had already served eighteen years of thgiutiygar

sentences.

In March 2003, Josiah Sutton was released from prison after serving four years of aybeglgentence

for a sexual assault charge. Questionable DNA samples taken from Sutton were retested in the wake of the

Houston Police Departmés crime lab scandal of mishandling DNA evidence.

In 2004, DNA testing shed new light into the mysterious 1912 disappearambby Dunbar a four

yearold boy who vanished during fishing trip. He was allegedly found alive eight months later in the

custody of William Cantwell Walters, but another woman claimed that the boy was her son, Bruce
4
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In its 2002 Report onhte 6 Revi ew of the Cri mes, tleForens
Standing Committee on Law and Justice ofltlegislative Council of New South Wales

heard evidence othe reliability of DNA technology and its effectiveness in criminal
investigations. It hadhis to sayon the reliability of DNA matching for forensic
investigation purposes

fiFrom the evidence and submissions received by the Committee, and the
opinions of forensic and legal experts contained in journal articles, it is clear
there is a broad coessus that DNA profiling technology is accurate and
reliable. In New South Wales, this is supported through strict quality assurance
mechanisms and an independently managed and administered database.

Despite the reliability of DNA profiling, the technolpgannot be considered
unassailable. The evidence before the Committee indicates that errors and
intentional contamination can occur, and coincidental matches, whether between
strangers or relatives, cannot be ruled dlie Committee understantisat the
incidence of chance matches declines with the increase in the number of loci
used. As the Profiler Plus system used in New South Wales tests 9 loci, a chance
match would be only a remote possibility, although it is certainly not impossible.

The Committeds aware that there remain divergent opinions about the most
accurate means of calculating match odds and determining the significance of a
match in general, and considers that a State Institute of Forensic Science would
be an appropriate means of seekimgbtain a consensas.

As regards the effectiveness of DNA matching as an investigative tool and the

effectiveness of statistical evidenche Committee said

fiBoth the information reviewed and the opinions provided to the Committee
suggest abroad ceansus that DNA matching is effective for investigative
purposes. The Committee notes, however, that DNA technology is not entirely
failsafe’® The use of DNA profiling in an iestigation should occur with

Anderson, whom she had entrusted in Walters' custody. The courts disbelieved her dl@iomacted
Waltersfor the kidnapping. The boy was raised and known as Bobby Dunbar throughout the rest of his life.
However, DNA tests on Dunbar's son and nephew revealed the two were not related, thus establishing that
the boy found in 1912 was not BopbBunbar, whose real fate remains unkndWwide "DNA clears man
of 1914 kidnapping convictighUSA Today(May 5, 2@4), by Allen G. Breed, Associated Press.]

- In December 2005, Evan Simmons was proven innocent of a 1981 attack on an Atlanta woman after
serving twentyfour years in prison. Mr. Clark was the 164th person in the United States and the fifth in
Georgia to ke freed using postonviction DNA testing.

° Paragraphs 3.903.92.

YAt Il east one such false match from afromacrimdscénestain has o
at a burglary in Bolton, England produced a match on the natiatatbase. The hit, which had a match probability
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awareness that the science cannot provide a thedinidentification of an
offender.With that qualification, DNA matching can be an enormously effective
investigative tool, assisting with identifying possible suspects, reducing
investigative time and costs, identifying links between crimes, and exiagjpat
the innocent. This has positive flean effects for the criminal justice system as a
whole.

The Committee notes that DNA profiling is only one of a range of methods
available to the police, and is most effectively used in conjunction with
traditionalp ol i ci ng met hods. A match between
scene profile is not sufficient to conclude that the suspect committed the offence.
Barring fabrication of evidence or a coincidental match, the presence of the
suspect s DN Aeneavbuldtcdnfem anly thahthe ssispect had been
at the crime scene. Further evidence would be required to make the case against
the suspect, particularly where identification of the suspect occurred by means of
a database searoh.
Despite serious chahliges to analytical methods and the statistical interpretation of the
results, there is now general acceptance of DNA evidence and of more advanced systems

of DNA analysis'?

5. The potential of DNA profiling has inspirddw enforement agencies around therlgo
to establish DNA databases as a key policing stratBgying the past decade, the
development of forensic DNA databases has been a priority of national and international
law enforcement agencieBhis policy is reinforced byNTERPOL, whichis commited

to facilitating the exchange of DNA related intelligence and has been working towards

of 1 in 37 million, linked Mr RaymondEaston to the crime. MEaston was charged with the crime in August 1999,

despite a laclkf corroborating evidencé. n d e e d , the evidence wahelivedR200tmiles def en
away, sufferedrm advanced Pa arkdwvas anableGosdrive ansl baa a sound alithie match was

shown to be a chance match when the Crown Prosecs#inyice requested more advanced profiling, using 10 loci,

and the chages were droppedliden The O6Br i ti sh Mi st akedo, Paper given at
on Forensic DNAEvidence, 14 October 2000, tendered by Ghris Puplick, 8 August 2001.

" paragraph8.163 and 3.164.

2videD. H. Kaye, f@AThe |Seingridd cafti DN: From the Laboratory
(2007) 8MINN. J.L, SCI. & TECH409427.

The US Panel Seeking Restriction on Use of DNA in Caaotgght suppoytinter alig from the 1% 1992 Report of

the National Academy dcience (NAS) on DNA Technology in Forensic Science, which suggested improvements

in quality control and assurance of forensic DNA analysis and called for more objective standards for declaring

mat ches. The updated NAS Reportici nDNA 9BV iodne nitTelbe cHwall u
making recommendations for improvement of laboratory performance and statistical interpretation of results, that
properly collected and analyzed data was reliable and \Rdat[ Natl. Acad. Sci. US®4 (1997) 549&%500]
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the establishment of #fan i nt é%NTERPOlhasal cr i
been monitoring 1its member sbé use of DNA
published the results of i1its | atest gl obal sur
forensic DNA an afYVhe susveyiexamired their legistativa tedinyes, .

the regulation of forensic laboratories, the existence of DNA databases and any
restrictions applying to datsharing. Interpol found that during the 1990s there was a

steady increase in the number of DNA sampling regimes. In 1991 approximately 30
countries had introduced forensic sampling for criminal investigations. By 2002, 72
counties were using DNA sampling for forensic purpo$es.total of 51 countries were

recorded as having a national database, while a further 14 were at an advanced stage in

planning for the establishment of such a database.

6. Any proposedegislative framewdk for the taking of DNA samples and profiles and the
creation of a DNAdatabasemust however, sufficiently ensure thathe perceived
advantages for society in operating an intelligence DNAlmiese to fight crime oweigh
the perceived dangers to civilbérties that the forensic use of genetic information

presents! There is aneed tobalance individual rights with the rights of society in the

13 pierre van Renterghem, Rudolf Kaniski and Werner Schuller, 'Global Survey on the Use of DNA Analysis in
Criminal Investigations'First DNA Users' Conferen¢@4 November 1999, Lyon, France.

INTERPOLhas adopted a technical standard based on theipgadiystem used in the United States of America for
DNA profiles on the NTERPOL database. Background on the DNA Monitoring Expert Group (DNBGY is
available on the INTERPOWebsite ahttp://www.interpol.int/Public/Forensic/dna/lnquiry/Default.asp

4 Susan Hitchin and Werner Schull@lobal DNA Database Inquiry: Results and Anady$NTERPOLDNA Unit
(2002) available atttp://www.interpol.int/Public/Forensic/dna/lnquiry/Default.asp

15 Ibid.
18 | bid.

"UKés Human Genetics Commission (HGC) [flnside I nform
Genetic Dat aodo ( Maye akife?eht]categosias ofgenetiz iaformatidm,evhich may range from
nonsensitive to sensitive, for example the likelihood of the inheritance of a genetic disorder, such as cystic fibrosis

or Hunti ngtondés chorea. D N A e ¢f & sdcially gfigmatizilyg geénétia disordee or e a | t
unveil behavioural traits, such as the rape or murder gendehavioural genetics). Testing may disclose
information about significant future episodes and possibly shameful events, such as susceptitiddgse. DNA

testing may also divulge informatiohat an individual has chosen to keep confidential, such as swierahtion.

Suchinformation could be misused iflisclosed to other government departments or even private parties, such as
employers orinsurarce companies: nsurersor employers could use genetic information to deny cover or
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prevention and det ect isorightsad hawe rtheimattaclkeens d t h

apprehended

7. Any propcsed legislative frameworkmust also beexaminedin the light of legislative
developments, reporand studies in other jurisdictioh$ The Commission has tried to
take into account not only the present state of science and the forensic techniques flowing

employmenti and leadin effect to genetic discrimination. There is also the possibility that DNA testing may be
misused in some wadiythe oft cited examplesarein degener ated eugenics movement

hygiene progr amme, a murderous genoci dal 6et hnic clean:
Vide alsothe 2003Report of the Australian Law Reform Commission @ T he Pr otecti on of Hur
Infforma i on in Australiaé [ALRC 96]; Dr . S. E. Hasnai n, 6D

Institute Lecture, CDFD, March 30, 2007].

18 Vide, for instance, the Recommendation No. R (92) 1 of the Committee of Ministers of the Council of Burope t
Member States, with regard to 6The Use of Analysis of
Criminal Justice Systemd.

¥ We have paidparticular attention to legislatiomnd standards laid down the following jurisdictions: (1) UK:

section 64 of PACE as amended by the Criminal Justice and Police Act 2001, the Criminal Justice Act 2003, and the
Serious Organized Crime and Police Act 2005; (2) US: legislation passed by ConbiéAslidentification Act

1994, Crime Identification Techtagy Act 1998, DNA Analysis Backlog Elimination Act 2000, Justice for All Act

2004 and DNA Fingerprinting Act 2005and other Statéegislatures, as well as the Standards laid down by the

DNA Advisory Board and the recommendations made by the Nationalnxsion on the Future of DNA

Evidence; (3) Australia (in particulahe New South Wales Crime (Forensic Procedure) Act 2000 and subsequent
amendments made in 2002, 2006 and 2007); (4) New Zealand: the 1995 Criminal Investigations Bodily Samples Act

1995, & subsequently amended, and Regulations made there under; (5) Canada (in particular the 1998 Federal
DNA Identification Act and Regulations made there under);R@nce:the relevant provisions of the Code de
Proc®dur e dedificatibnegénétigu ;@)i India: the draft DNA Profiling Bill 2007, and the 2005
amendments effected to sections 53 and\58 the Code of Criminal Procedure; and Republic of Ireland: Criminal

Justice (Forensic Evidence) Act 1990 and the draft Criminal Justice (DNA Dat&ih2€05.

We have also paid heed to relevant case law from the above jurisdictions and to the Annual Reports from the
National DNA Databanks.

The following studies and reports have also retained our attention: (1) the 2004 Consultation Paper arid the 200
Report of the Law Commission of the Republic of Ireland on the Establishment of a DNA Database; (2) Report of

the US National Commission on the future of DNA Evidence and also the publications of the US National Institute

of Justice on DNA testingand DN evi dence, in the context of the Preside
through DNA Technology; (3) the 2003 Report of the Aus
Human Genetic I nformation in rAtustirtahéméof Ad&KL! i9r6d , wii tnh
and Evi(4) ¢he 20840Report of the Law Reform Committee of the Victorian Parliament of Australia on
dorensic Sampling and DNA Databases in Criminitde | nvest
on Law and Justice of the Legislative Council of New S
Procedures) Act 200006.
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from it, but also possible future scientific developments which would impact on the law

in this field°

(C) Human Rights Requirements in relation to DNA
Sampling/Profiling and the Operation of a DNA Database

8. The scope of forensic samplinthét isunder wha conditions samples mebe obtained
and from whomwhen can the profiles be retaineahd whether the samples can and
should be retained indefinitely] would very much depend on the balance which is being
struck between the need for community protectiam, the detection and solution of
criminal activities, and for police to have access to technologies and information which
are up to date, relevant, and which will assist them in the discharge of their

responsibilities, against the need for there to be dinitation on the powers of police.

9. Whenever a person is requested to provide a biological sample for DNA profiling, three
individual rights are likely to be interfered with: first, the right to privacy; secondly, the
right to physical/bodily integrityand thirdly, the privilege against séticrimination.The
extent to which the interference withe rights would be justified would depend on the
interests of society in the prevention and detection of crime. The righisréfparties
including the vict moé s rights t o have t heir attack
considered! Any interference with these rights would only be justifiable if shown to be

proportiona¢ to the legitimate aim of laenforcement.

®This is an area where science may move more rapidly
certaint es | ess obvious tomorrow and tomorrowbs discoverie
knowl edge miVigleh@fficesoé then Vidtoriah Privacy Commissioné&ubmission to the Victorian

Parliament Law Reform Committee on its Inquinpiforensic Sampling and DNA Databag&3 July 2002) at 34

35. Available at: http://www.parliament.vic.gov.au/lawreform/.]

2 As pointed out by Lord Steyn iAttorneyGe ner al 6s Ref er ¢200d]e2 AC Bloatl1B, acdse 199 9)
concerning the adissibility of DNA evidence:
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The Right to Privacy

10.The right not to be subget ed t o arbitrary or wunl awful i
guaranteed by Article 17 of the International Covenant on Civil and Political Rights
[CCPR], to which Mauritius is a State party. This right is afforded ptiote by sections
3 and 9 of ouConstitution?”

11.The right to privacyencapsulates the notion that individuals should be free to determine
for themselves what information to disclose to others and also that individuals should be
free to go about life without unnecessary intrusion by tia¢e$’ The right to privacy is
plainly interfered withwhen people access genetic or other information about a person
who does not want to reveal private matters or to be subjected to unnecessary intrusion

into his personal affairs.

AThe purpose of the criminal | aw i s t tearpfdarmiot ever )
person or property. And it is in the interests of everyone that serious crime should be effectively
investigated and prosetedl. There must be fairness to all sides. In a criminal case this requires the court to
consider a triangulation of interests. It involves taking into account the position of the accused, the victim

and his or her family, and the public. o

22 section 9(1) bthe Constitution, which affords protection for privacy of home and other property, provides that,
except with his own consent, no person shall be subjected to the search of his person or his property or the entry by
others on higpremises. Section 9(2)(ahowever, is to the effect that a law mager aliamake provisionn the

interest of public order or public safety for the search of any peegoept so far as that provision or, as the case

may be, the thing done under its authority is shown nbéteeasonably justifiable in a democratic society.

Section 50(1) of the District and Intermediate courts (Criminal Jurisdiction) Act thus provides that a Magistrate may
cause to be made any examination of the person of the accused as circumstancegsimaypeetion 14(1)(b) of

the Police Act is to the effect that where, in a case of urgency, communication with a Magistrate would cause delay
that would defeat the ends of justice, a police officer, not below the rank of Assistant Superintendent, upawy call

a Government medical officer, or other medical practitioner, to make such examination of the person of an alleged
offender as the circumstances of the case may require.

% The right to privacy is the value at the heart of our individual autonompoised out by the Canadian Privacy

Commi ssioner , it is Athe right to be free from interfe
use information about us to influence our decisions [and is] fundamental to maintaining a civil soesgigcting

one another by maintaining the distance which is esseni
all entitled to expect enough control over what is known about us to live with dignity and to be free to experience
ourindvdual ity. o0 [quoted by the Standing Committee on Law
Wales in its 2002 Report on the O6Review of the Crimes |
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12.The information coniaed in a DNA profile constitutes sensitive personal data, which is
afforded protection by the Data Protection Act. The processing of such data is subject to
data protection principles, though personal data processed for the prevention and
detection of cme are exempt from some of those principles.

13.1t has been suggested that DNA sampling involves intrusion into three forms of
individual privacy: bodily privacy, wher e
genetic privacy, where predictive health andheotinformation about the person is
obtained from the sample; and behavioural privacy, where the information is used to
determine where a person has been and hd/ahe hagdone?* DNA sampling may also
impinge on familial privacy where information obtaihe f r om one per sond¢

provides information regarding his or her relatives.

The procesing of DNA profilesalsoallows authorities to assess the likely ethnic origin
of a person.The possibility the DNA profiles create for inferences to be drawn as to
ethnic origin makes their retention all the more sensitive and susceptible of affecting the

right to private life.

14.0ne cannotalso ignore the concerns of individuals about the possible use of private
information retained by authorities, in particular g in mind the rapid pace of
developments in the field of genetics and information technology. One cannot discount
the possibility that in the future the privdile interests bound up with genetic
information may be adversely affected in novel waysnoa manner which cannot be

anticipated toda$®

24 J GansSubmission to the Victorian Rai ament Law Reform Committeeds |l nquir
Use of DNA Databases in Criminal Investigatig@802) 2.

% Vide observation of European Court of Human RightsSin& Marper v United Kingdonjjudgment of 4
December 2008] at para. ;Aide alsoLaw Reform Commission of Irelardonsultation Paper on the Establishment
of a DNA Databas€2003), at paragraphs 5.06 seq.
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15.The Office of the Victorian Privacy Commissionar its 2002 submission to the
Victorian Parliament Law Reform Committee Inquiry into forensic sampling and DNA

databaseblad this to say on the issue of iféeence with privacy

APrivacy and respect for human dignity nee
liberties with community safety. In many ways, privacy principles will enhance the
integrity and legitimacy of DNA profiling by limiting collection tthe minimum

necessaryo achieve théegitimate aims of law enforcement agencies, requiring its use to

be in accordance with these aims, demanding secure storage of DNA material, and
requiring its destructioor deidentification when the information is hoeeded

Transparency and accountability reassure the community that what is sacrificed for
greater safety and security is done so legitimately

16.The Case Law of the European Court and Commission of Human Righiespect of
Article 8 of the Europeaonvention on Human Rights (ECHRBYaranteeing the right
to privacyrespect for private lifds instructive as to theircumstances when interference
with privacyregect forprivate lifewould beviewed agustified. t has been held thaie
keeping of records, including documents, photographs and fingerprints, relating to
criminal cases of the pastngcessary in emodern democratic society for the prevention
of crimg and is therefore in theinterests of public safefy But it has also been
consideredthat in order for the retention of personal data by public authorities to be
deemed proportionatend not constitute a violation of the right to privasgfeguards
must exist against the unlawful release of the informati@eeminglythe use to which
a DNA profile may be subjected and the safeguards in existence against misuse are
important factors to be taken into account in applying any proportionality test to the

retention of profiles on a national datahadsés also apparent that the greater threant

% The European Commission on Human Rights decisioX in Federal Republic of Germar#pplication No
1306/61] in respecdf the allegedinfringement of Article 8 ECHR [European Convention on Human Rights]
safeguarding right to privacy.

27 European Court of Human Rights decisionRotaru v RomanigApplication No. 28341/95, 5 May 2000 at
paragraph 59].
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of personal information contained in a DNA profile, the higher the protection that should
be afforded to it®

In S & Marper v United khgdonfjudgment of4 December 2008the European Court

of Human Rights acknowledged that the retention of fimigets, cellular samples and

DNA profiles may in general be regarded as justifiable as the fight against crime, in
particular organized crime and terrorism, depends to a great extent on the use of modern
techniques of investigation and identification. lminate retention of samples and
profiles of persons who had been suspected, but not convicted, of certain criminal
offences, vas regarded gsstified since mterference with rights wadisproportionate to

the legitimate aim pursued.

17.When determininghe scope and limits of forensic sampling [whilst reconciling law
enforcement and privacy interests{ is important to distinguish between the DNA
sample and the DNA profile because they are stored, analyzed, used, transferred and
destroyed in entirelyitferentways.

DNA sample consists of an actual tissue sample such as blood, semen, saliva, skin, hair
root etc. It contains the full genetic information of the individual &ad a greater

potential b divulge personal informatiofl. Public ceoperationwith law enforcement

% 1n Z v Finland (1999 25 EHRR 371, the Applicant was the spouse of a person accused of committing serious
sexual of fences. Her complaint concerned the introduct
explained her infection with the HIV virus. It was acegpthat the interest in the investigation of crime could

outweigh the confidentiality of the medical data. However, it was also stated that the more intimate the data, the
greater the obligations imposed on the State to protect confidentiality.

2 Applications Nos. 30562/04 and 30566/04.

* The Victorian Parliament LalRe f or m Commi ttee in its Report on OForen
Criminal Il nvestigationso6 (2004) at p . 124 considered
profl i ng could also be used to obtain other personal [
predisposition, for criminal investigations; or for other purposes, such as research, employment or insurance related
matters, not authorized when th&l B sample was obtained. It identified four ways in which the use of the sample

could be regulated and, particularly, limited to the purposes for which it was originally collected. These were:

A requi r ipargosefohwhich a DN& sample may be catied, includingthe analysis that can be

undertaken, is clearly specified;

A r e g forermit dcaesps to and usEDNA samples obtained for othpuarposes;

A r e q u destiudtign oftthe sampince the original purpose has beehieved; and/or
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agencies might be jeopardized if members of the public believed that their DNA samples
could be retained and used for purposes other than that for which theygoNeoted.

The retention of samples is particularly intrusive givenwviealth of genetic and health
information contained thereiQlear provision for the destruction of the sample when it is
no longer required would ensure confidence in the integrity of a DNA sampling regime,

and in the security of the material provided.

The DNA profile, derived from the tissue sample, is a numerical representation of 10
regions of repetitive DNA sequence which
genes. The DNA profile contains very little personal genetic information but it can show
strong proof of parentage and relatedn&sshe profile, while not capable of revealing
personal information, can be more easily disclosed andsedand there should be

provisions as to the circumstances leading to its erasure on a DNA database.

The Right to Physical (Bodily) Integrity

18.The right to physical (kdily) integrity isafforded protectionn our law ands guaranteed
by the ConstitutionThe European Court of Human Rights has held that ws®y of
physical force on an individual detained bgtstauthorities, which has not been made
strictly necessary by the conduct of the detainee, will be contrary to Article 3 [on which
section T1) of our Constitutionto the effectthai no per son shal |l be su

or to inhuman or degrading pshment or other such treatmeéris modeledf?

A egulating or prohibiting theansfer of forensic materiab other agencies gurisdictions.

#litisthenocodi ng areas of the DNA molecule (areas of DNA
forensic work. The nowgoding areas provide a moseliitable basis for identification as there is more variation
between individuals in these areas. However, there are examples where STR loci originally thought to be non
coding may be shown to reveal quite personal information about the source. Thumsibecipthat a forensic

profile may be interpreted and that sensitive information magldsved is not an entirely remote prospect. One

must be cautious in claiming that a forensic profile will never give rise to privacy concerns.

%2 Ribitsch v Austrig1995) 21EHRR 573 at para. 38.
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Taking of samples can be justified in the interests of preventing crime and diswder
long as the interference with the right to physical integrity is proportionate with the aim
pursued? US cases haveeld that it is easier to justify an interference with a convicted
personds bodily integrit yTheijugtficaten givéndon a me
this in the US cases is that analysis of &
solve prelous crimes and it is also more likely that a person previously convicted of a

crime will commit a further offence. Consequently, it is easier to satisfy the
proportionality test in respect of a convicted person than in the case tfam peho is

merely asuspectThese principles must be considered when examining whether and if

so, when is it permissible for reasonable force to be used to extract samples from
suspects.

The Privilege against SeHincrimination (Right to silence)

19.The freedom from coerdeselfincrimination is protected as an aspect of the right to a
fair hearing in the determination of criminal charges under section 10(7) of the
Constitution and is implied in the right to be presumed innocent until proven guilty under
section 10(2)(a) othe Constitutiorf> The Constitution, no doubt, confers on any accused
the sacred right to remain silent but the Constitution does not forbid our Courts to draw,

in appropriate cases, certain inferences f

3 Vide Peters v NetherlandgApplication 21132/93) 7-A DR 75 EComHR , an& v Netherland$Application No.
5239/78) 16 DR 184.

34 Shaffer v Saffl@01 F3d 1336 (6Cir 1996),Boling v Romed48 F3d 1180 (10th Cir 1998).
% In Ramdeen v. RL985) MR 125, the Court held that the right of an accused to silence, whether from the beginning of
his arrest at the enquiry stage or throughout the proceedings at the trial stage, is a fundamental principle of our criminal
law. The Cou considered that:
"This right is founded on the constitutional presumption of innocence. Boretison, an accused person is
cautioned at the enquiry stage before he is questidifed.this reason as well, at the trial stage, he is reminded
by the Cout, if he is not represented by counsel, that it is his right to remain silent or else to make a statement
from the dock or to depose, if he so wishes."
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aresuch that one would expect some form of explanation fromheir® In Averill v

United Kingdom [ECHR 6 June 20QGhe EuropeanCourt of Human Rightexplained

that the question whethéerh e dr awi ng of adverse inferen
silence infmges article 6 of the European Convention on Human Rigiriswhich

section 10 of the @nstitution is modeledis to be determined in the light of all the
circumstances of the case, having regard to the situations where inferences may be
drawn, the weightttached to them by the national Courts in their assessment of the

evidence and the degree of compulsion inherent in the situation.

20.DNA profiling leads to the recognition of links between individuals and particular crimes
by comparing DNA profiles, obtaed from those individuals and stored on a database,
with DNA profiles obtained from crime scenes. The issue is whether compulsorily
obtaining a DNA profile from a suspect infringes the privilege againsirszifnination.
The question for consideratios Wwhether the privilege against sgl€rimination extends
beyond the traditional gathering ofInfitest]i
Saunders v United Kingdqththe EiropeanCourt of HumanRights accepted that there
was a distinction betweehe right of the accused person to remain silent and the use in
criminal proceedings of material obtained through the use of compulsory powers but

which has an existence independent of the will of the suspect for example breath, urine or

% |n Ramdeen v RL985) MR 125, it was pointed out that that the right to silence does not prexemt & consider

effect of a failure to depose:
fAiThe right of an accused person to silence, however, only means that the burden of proving his guilt beyond
reasonable doubt is cast squarely on the prosecution. And no accused person should be expgleied to e
or contradict until so much has been proved as to justify the reasonable conclusion of his guilt, in the
absence of an explanation, which it is, and must remain, within the province of the trial court to accept or
reject. And where an explanationshbeen given by an accused person in the course of the enquiry, its
weight or otherwise when pitted against the evidence adduced by the prosecution may depend on a number
of factors, including on when it was given as well as on whether it was given oeveatthough it may be
forth-coming for the first time at the trialo

See alsd-ullee v. R(1992) MR 1, where the Court observed that the Constitution, no doubt, confers on any accused

the sacred right to remain silent but the Constitution does not foubi€ourts to draw, in appropriate cases, certain

inferences from an accusedds silence when the <circums
explanation from him. Idannoo v. Stat€2000) SCJ 30, the Court considered that it is in no wayadp®t and it
does not infringe an accusedds right to silence wunder

the idea that, after the prosecution had establishathe faciecase, one would expect the accused, on whom a
tactical bure@n lay, to offer some evidence in rebuttal.

37(1996) 23 EHRR 313.
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bodily samples? The right not to incriminate oneself was held not to apply to such real
evidence samples.h& taking of a bodily sample does ndtiherefore,constitute an

interference with the privilege against siel€rimination®

21.The potential for selincrimination ocars, however, when a suspect is requested to consent
to a procedure, rather than in any evidence obtained from the saknpiedividual may
incriminate himself/herself when asked to consent to a DNA test, if he/she appears anxious
about what the test magveal and where investigators seek to rely on a refusal to consent to
a forensic procedure as a si ghmi diéh®mwould he i n
constitutewhat isrefere d t o as O DNA r*amgmighslreach the privdlégé | an c e
agains selfincrimination. The revealing of the negative reaction to the request for a sample
could be regarded as saicriminatory as it can support an inference that the individual is
guilty of crime. It is clear that DNA request surveillance is a formoohpgelled rather than
voluntary selfincrimination. Recipients of a request can either submit to that request or
reveal their fear of thasurveillance. There is no real choicethese circumstance3his
could arise, for example, in respect of a suspéxt is asked to give voluntarily a sample or
in relation to a situation of mass screening where the whole population in a particular area is
requested to give a sample. In such a case, the suspect or other person cannot reveal his or
her reluctance to giva sample without incriminating himself or herself. This is different to
the case where a suspect is compelled to submit a sample as the recipient of this coercive
request is not revealing anything by his or her reluctance to give a sample. In the évent of

privilege against self incrimination being breached, the unconstitutionally obtained evidence

3 There isjudicial consensum the effecthat the privilege only applies to the gathering of testimonial evidence. It

has been held by the English Court of AppeaRiv. SmitH1985] Ciminal Law Review 590 that the taking of

bodily samples does not breach the privilege againsirsgifmination. This approach has also been followed in the

US. As observed by Holmes JHiolt v US(1910) 218 US 245 at268253 ft he pr ohinamaniman on co
criminal court to be withess against himself is a prohibition of the use of physical or moral compulsion to exert
communications from him not an exclusion of his body a:

% Vide on this issualiscussions ofaw Reform Commission of Irelan@onsultation Paper on the establishment of
a DNA Databas¢LRC CP29i 2004), at pp. 70 seq.

“This is defined by Gans in ASomenbi nhgi ha Ciirertlésues DB 1) S
in Criminal Jugice1 68 at 168 as a technique which fAallows the ob
their DNA and material connected with a past (or future) crime, by assessing their response to a request to provide a
DNA profile voluntarilyo.
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should be excluded from court. Consequently this evidence can only be used for investigative

purposes.

The potential interference of DNA request surveillanmaégh the privilege against self
incrimination has to be taken into consideration if it is contemplated to legislateeon t
situationsin which DNA sampling can take place and the inferences that can be drawn from
a refusal to consent to samplirig.decidng on the extent of permissible interference with
this privilege by the legislature, one would have to bear in mind the constitutional principles

at stakeasdiscussed above.

(D) Specific Policy Issuesrelating to DNA Sampling/Profiling, its
ForensicUseand the Operation of a DNA Database

(1) Safequards in respect of DNA Samplin@nd Retention of DNA Samples/Profiles

22.The forensic use of DNA implies the taking of biological samples and its analysis to yield
a profile. The composition of any datadmm of DNA profiles is primarily dependant on
whether the authorities may lawfully obtain a bodily sample from an individual from
which a profile can be generatéthereafter, the question arigeswhat extenthe profile
and samplegould be retainedThe composition of a DNA databaseould very much
dependon whether the authoiéts are permitted to retain th@ofile for storage and

search on a database

It is in the public interest that the taking, as well as the retention of DNA profiles, should
only occur under a cledegislative frameworkit is essentiato have clear, detailed rules

governing the scope and application of measures, as well as minimum safeguards
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concerning,inter alia, duration, storage, usage, access of third parties, procedures fo
preserving the integrity and confidentiality of data and procedures for its destruction, thus

providing sufficient guarantees against the risk of abuse and arbitratiness.

23.Before examining the categories of persons whose profiles could be retaindaN# a
database, itis useful to examine the underlying rationale and justifications for the
sampling and retaining of DNA profiles since they purport to justify the interference with
the rights to privacy and bodily integrity that the taking of samples lagid rtetention

necessarily entails.

()] Justifications for Taking of Samples and Retention of Samples/Profiles

24.The firg justification for obtaining a DNA profile is that it wouldend to prove or
disprove involvement in an offenée In other words, he profile must have some
6evidseghi Bl cance just i f i cexéaniplehedause hiologitee i nv
material thought to have emanated from the perpetrator hasfdug®h at the scene of
crime. Comparator profiles are required paty to identify a potential suspect, but also
to eliminate from furtheinvestigation as a prime suspect those who have been present
innocently at the scene. Where a hair root sample (from whignofle may be
generated) is foundt the scene of a homicide anhouseit is essential to establish that
the hair does nadbelong to anyone living in (or perhaps even those who have recently
visited) the house. If the hair root sample is unaccounted for, isetime that the source
has not been identified as emangtirom thosdnnocently present, then perhaps in the
absence of other evidence, thisay provide a vital lead to the investigators. If an
individual wasobserved @se to the scene of th®micide then a comparator sample
would be required from that pers in order to carry out a comparisaith the supposed
Acrime staino or hair wheoheprohiatepeosas ©
hair can be placed at the scefis justification, which is in the main applicable to

13 & Marpe v United KingdonfJudgment of European Court of Human Rights on 4 December 2008], at para. 99.
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obtaining samples, isparticularly cogent in relation to thievestigation of past and
present crimes. This is because a pratfiley be compared to those profiles generated
from biological materiaffound at the scene of either the present crime or an historic
crime. However, n relation to the investigation of a future crime, agwidential

significance that the profile may have is speculative.

25.Where the concern is witfacilitating the detection of futurerimes, the principal
rationale is the intelligence gathering or datsjastification, which is more broadly
applicable toretaining profiles than obtaining them. This argument is that retaining
profiles, especially on a database in a searchable format, is not only a inselfigence
tool for investigating crimes whichalwe been committethut also could have some
deterrent value as regards the crimiactivity of those whose profiles are stored on the
database. The tottherefore has a dual functiofds regards the first function, the storage
of profiles has two applicans: first, where there is no match between the scene of crime
stain profile and any of the database profiles, the investigatahorities may exclude
those individuals whose profiles are stored from further investigation; and secondly,
where there is anatchbetween a profile from a crime scene stain and a database profile,
this provides useful intelligence to investigators, who may then seedetain and
guestion the individual concerned. This latter applicatiesy also be more broadly
described asmabling the State to combeagcidivism or ensure that those who repeatedly
re-offend areapprehended quickly and dealt with appropriat&gcondly, it is also
possible that the storage on a databagerafiles may have a deterrent effect on those
contempating criminal activity although in most cases this seems rathefetahed
(especially considering that proportionately a large numbeffehders for which DNA
evidence would be relevant would exual assaults). The effectiveness of profiling and
the storage oprofiles on a database are such that perpetrators are likelyideridied
and linked to a crime even through the discovery of a shmgleroot sample at the scene.
Although, it should also be noted thithe countervailing argument is thariminals may
become more adept preventing their biological material being left at the scene of crime

in the first place.The difficulty is where one should draw the line: jlscause the
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storage of DNA profiles on a database may futfilesetwo functions of detection and
deterrence, can this justify retainipgpfiles across a broad spectrum of circumstances or
forthatmattej usti fy the retention of eveoligyoneods

matter as it is a jurisprudential question

26. The third justification for DNA profiling isthe need to establish the true identify of the
individual concernedThis was one of the majastifications provided by the Minister for
Constitutional Affairs and Lord Chancellor, Lord Falconer, to the UK Parham& s J oi n't
Commi ttee on Human Rights in explaining th
Criminal Justice Billto further extend the power to take and retain fingerprints and

samples?

(b)  Suspects

SamplingProfiling:-

27.The issue is whether amot a norconsenting suspect may be obliged to provide a
forensic sample from which a profile may be generated and, if so, in what circumstances.
In democratic societies, it has been considered justifiable to compulsorily resort to DNA
sampling on a negonsenting suspect when:
(@) a serious offence [involving offenceemmitted with violence, such as murder or
manslaughter, and sexual offences] has been committed,;
(b) material against which the sample can be compared has been found at the crime

scene, oran object or person associated with the offence, or on the victim; and

“2 Joint Committee on Human RighEeventh Report of Session 2002Criminal Justice Bill: Further Repor9
June 2003 HL Paper 118 HC 724) at paragraph 4& Sl amendments make sampling
procedure6é that is carried out when someone is detainei
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(c) there are reasonable grounds to believe that the conduct of the procedure on the
personmay tend to confirm or disprove his or her involvement incthramission
of the offence.

Judicial safeguards are generally provided: only a court can order the taking of a sample

on a norconsenting suspect and its DNA profiling.

28.The usual international practice has been to concentrate on obtaining samples from those
suspected of the most sargof offences.

Under theCanadianCriminal Codea warrant to obtairbodily samples may only be

obtained if there are reasonable grounds bel i eve that a fAdesign
committed?® Designated offences, which fall into the two categoriegprimary and
secondary, are enumerated in tbeminal Codeand include themore serious crimes,

such as facilitating terrorist activity, murdenanslaughter, sexual assault (which are

primary), child pornographyndecent acts and assault (which aresdary)**

In New Zealand, section 13 of the Criminal Investigations (Bodily Samples) Act 1995 [as
amended in 2003] permits an order only in

offences against life, integrity (including sexual integrity) arapprty.

In New South Wales section 3 of tkeimes (ForensidProcedures) Act 200provides

that a DNA sample may only bebtained from individuals who are suspected of a
Apresoffkeeded or who have been conWicted
prescribed offence is defined as an indictable offence or any other offence that the State

has prescribed by regulatioAlthough thescope of DNA sampling procedures may be

43 Sectio 487.050f the Criminal Code

44 Section 48714 of theCriminal Code.
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widened by the Stateassing regulations designating offences, sampling is coateoht

onthe more serious offencés.

29.Originally in England and Wales thi#olice and CriminaEvidence Act 1984 i PACEO0 ) ,
which governs the powers of thigo | i c e, set the threshol d a
arr est ab i Bhis thiesha@dnhabeeh laveredby subsequent amendms¥tio a
6r ecor da b'Aerecordalflecoffence @ one whichpstentially punishable with
imprisonment of any length as well @artain other sgcified offencesuch as loitering or
soliciting for the purposes of prostiton, possessing a weapon witlblade or a point in
a public place, or tampering withnaotor vehicle.The result of this shift in the requisite
level of seriousness afffences has been that the number of profiles stored on the
databaséas increased egpentially since 1995

It should, however, be emphasizthat the law applicable EBngland and Wales is the
exception rather than the rule and thatrtregority of States confine forensic sampling to
the more seriousffences. The position in the UK has fact attracted considerable

> Indeed, the Parliament dfew South Wales Legislative Standing Committee on Law and Justice in its Review of

the Crimes (Forensic Procedures) Act2000i NSW Revi ew0) considered that | ess
not result in DNA sampling and recommended that no additmife@hces be prescribed for the purposes of section

3. [Parliament of New South Wales Legislative Standing Committee on Law and Jetiev of the Crimes

(Forensic Procedures) Act 20eport No 18 (February 2002), at p. 79, recommendation 13]. The NSMigviR

also expressed concern about the use of secondary legislation to expand the range of offences that might result in a
suspect being subjected to a forensic procedure and took the view that such public policy decisions should be made

only after full paliamentary debate. Accordingly, the NSW Review recommended that the AtiGevssral

remove the enabling provision from section 3, thus ensuring that any further prescribed offences are added only after
debate and by primary legislation.

“8 The definitiono f Aiserious arrestabl e of fPelcecamdCrimisal Evidehce Act t i n <
1984 This section divides these offences into two categories. The first category provides for the offences that are so
seriousthat they will always constitt e fiseri ous arrestable offenceso. These

I and Il of the Act. An example of such an offence is murder. Any other arrestable offence is serious only if its
commission has led or is likely to lead to any of the cqueeces specified in subsection {&)amely: (a) serious

harm to the security of the State and public order; (b) serious interference with the administration of justice or with
the investigation of offences; (c) the death of anyone; (d) serious injanyytine; (e) substantial financial gain to
anyone; and (f) serious financial loss to anyone in the sense that having regard to all the circumstances, it is serious
for the person suffering loss.

47 The Criminal Justice and Public Order Act 1994nd latertie Criminal Justice and Police Act 2001.

8 See section 62(2)(a) of the PACE A&84, as amended.
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criticism. I ndeed the Human Genetics Comm
forensic profiling should primarilype on its use for serious criminal offences particularly

those involvingpersonal injury to amt h“ Thé Canmissionexpressed concern that

DNA samples could be compulsorily taken from those suspected of offieocces for

example shoplifting and fraudt encouraged greater public dialogue on the issue and

urged the UK Government t@view their decision toncrease the range of offences for

which asample may be taken.

30.In addition to the offence being a serious one, the practice in democratic societies has
been to require as a conditifor compulsory testing on a naonsenting suspect that the
DNA testwould serve some usefelvidentialpurpose hence the need for a crime scene

sample to bavailable>®

For instance, under section 13(2)(b) of the New Zealand Criminal Investigations (Bodily
Samples) Act 199%@n application for a suspect compulsion order tnnslude facts

relied on to show there are reasonable grounds to believe that analysis of a bodily sample
taken from the suspect would tend to confirm or disprove his/her involvement in the

commission of the offence.

Under section 487.05(1) of the CaradiCriminal Code, a compulsion order may only be
made by a provincial court judge when there are reasonable grounds to thateve

(a) a designated offence has been committed,

(b) a bodily substance has been found or obtained (i) at the place wheféetite evas
committed, (ii) on or within the body of the victim of the offence, (iii) on anything worn

or carried by the victim at the time when the offence was committed, or (iv) on or within

9 Human Genetics Commissidnside Information: Balancing Interests in the Use of Personal Genetic (Déagt
2002) atparagraph 9.18.

0 vide observation®f Parliament of New South Wales Legislative Standing Committee on Law and Justice in its

Report on theReview of theCrimes (Forensic Procedures) Act 2080 para. 5.2Qrecommendation 12] Also

observations of the Victorian Parliament Law Reform Comamétt i n it s Report on O6Forensi
Databases in Criminal l nvestigationsd (2004) at pages
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the body of any person or thing or at any place associatedthv@tbommission of the
offence,

(c) that a person was a party to the offence, and

(d) that forensic DNA analysis of a bodily substance from the person will provide
evidence about whether the bodily substance referred to in parapyaphg from that

person.

31.Most jurisdictionsadopta system whereby court orders are required for testing non
consenting suspects, rather than police orders, as this presents a higher level of protection
and ensure that compulsory DNA samples are taken only where justiftedVictorian
Parl i ament Law Reform Committee on noForen
Criminal | nv ek texamiret i the slesirability ©f0 germitting police

compulsion orders as an alternative to court orders and had this to say at pages 226 seq

iThe Committee accepts that judicial super
buffer between the suspect and the law enforcement agency. It ensures that the interests
of law enforcement are weighed against the rights and interests of thelatdfen
impartially. The Committee also believes that the considerations taken into account by
courts in determining relevant suspect applications achieve the purpose of judicial
supervision of this process: they ensure that the taking of the sample oceuvesthédre

are grounds for suspicion that the person has been involved in the commission of a
serious indictable offence. The Inquiry notes that the requirements do not impose onerous
burdens of proof on the pol i cestisalgpritharc ant ,
would apply in criminal trials.

From a public policy perspective, the Inquiry sees the current system of court orders as
affirming a connection between the taking of the sample and its forensic utility in a
specific investigation. Thisesves to ensure that the primary purpose of DNA sampling of
suspects remains the detection of offences for which they have already been identified as
suspects. Finally, the Inquiry notes that as relatively few orders are sought, the court
order system doemot impose administrative or resource burdens on the court or on
investigators. The Inquiry therefore recommends that the current provisions in relation to
the requirement for court orders for compulsory forensic procedures involving relevant
suspectsbhe et ai ned. 0

*1 vide section 13 New Zealand Criminal Investigations (Bodily Samples) Act 1995; section 487.05 Canadian
Criminal Code.
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32.The Supreme Court of Canada had the opportunify inS.A.§2003] 2 S.C.R. 678 to
consider theconstitutionality of DNA warrant provisions, regarding the obtaining of a
DNA sample and profile from a nesonsenting suspect, in sections 487®487.08 of
the Criminal Code.

Sections 487.04 to 487.09 of t@eiminal Codedeal with the issuance eéarch warrants
for the purpose of seizing bodily substances for forensic DNA tesTing.process of
obtaining a DNA warrant isommenced under s84.05 bysworninformation presented

ex parteto a provincial court judge.

Section 487.05(2) provides that in considering whether to issue the wanenpadge

must also consider ndal/l rel evant matterso,
(a) the nature ohe designated offence and the circumstances obitsnission; and

(b) whether there is a peace officer or other person under the directigreate officer,

who is qualified (by training or experience) to collectbloeily substance (s. 487.05(2)).

The investigative procedures to be used in taking samples are delineatetBih06(1).

The following means may be used to take bodily samples:

(a) the plucking of individual hairs including the root sheath (this includgsulking of
pubic hairs, as isuggested in the French version of the provision by the use of the word
poils);

(b) the taking of buccal swabs by swabbing the lips, tongue and inside aifettles
mouth; and

(c) the taking of blood by pricking the skin surface with a sterile lancet.
Section 487.06(2) additionally requires that a warrant include any termsanitions

that the provinci al court judge ofilachoditysi der s

substance authorized by the warrant is rea
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Before executing the warrant, a peace officer must inform the personvifem the
sample will be taken of five matters (six in the case of a young persongly:

(a) the contents of the warrant;

(b) the nature of the investigative procedure by which theksnare to baken;

(c) the purpose of taking the samples;

(d) the authority to use as much force as is necessary in executing the warrant;

(e) the possibility that the results of the DNA analysis may be used in evi@¢ence
487.07(1)). (The additionaights of a young person are outlined unsle487.07(4).)

In the case of a young person against whom a warrant is executsdtjiiion to any
rights arising from detention (s. 487.07(2)), the minor has the right reasonable
opportunity to consult wit and have present at the time the warraekecuted, counsel
and a parent or person in lieu of a parent (s. 487.07(4)). A ymensgn may waive these
rights, but such a waiver must be recorded on audio or végeoor otherwise or made in
writing with a statement signed by the minor that he orrstsebeen informed of the right
being waived (s. 487.07(5)).

Section 487.08(1) restricts the use of bodily substances collected uwderaat except
for forensic DNA analysis in the course of an invest@atiThe results of such DNA
analysis may only be used in the course of an investigation of the designated offence (s.
487.08(2)). Contravention of either subs. (1) or subs. (2) is an offence punishable on

summary conviction (s. 487.08(3)).

33.The Court heldhat the DNA warrant provisions are in conformity with section 8 of the
CanadialChart er of Rights and Freedoms, whi ch
be secure against unreasonable search and

AThe r e axpectatianbdf erivaey protected by s. 8 requires assessing
whet her t he publ i cods interest i n bein
government 6s interest in advancing its
these interests requires a system of pridh@uezation of a warrant by a decision

maker capable of balancing the interests at stake and acting judicially. The DNA
warrant scheme fulfills this requirement. TGeminal Codealso restricts DNA
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warrants to designated offences and requires that tge juel satisfied that it is in

the best interests of the administration of justice to issue the warrant.

Generally, the DNA provisions appropriately balance the public interest in law
enforcement and the rights of individuals to dignity, physical integaityl to
control the release of personal i nf or ma
in the scheme is significant. DNA evidence has enormous power as an
investigative tool and may exonerate an accused. Effective law enforcement
benefits society anchiv enforcement is interested in arriving at the truth in order

to bring offenders to justice and to avoid wrongful convictions. With regard to
privacy, although the taking of bodily samples under a DNA warrant clearly
interferes with bodily integrity, undea properly issued warrant, the degree of
offence to the physical integrity of the person is relatively modest. The
requirement that a warrant shall include any terms and conditions advisable to
ensure that the seizure is reasonable alleviates any caheérie collection of
bodily substances constitutes an intolerable affront to the physical integrity of the
person.

The informational aspect of privacy is also clearly engaged by the taking of
bodily samples under a DNA warrant, however the DNA samplkesallected

for a clearly articulated, limited purpose. Only roding DNA is used and DNA
analysis is conducted solely to compare identifying information to an existing
sample. The DNA warrant scheme also explicitly prohibits misuse of DNA
information.

The ex parte nature of the proceedings does not render the legislation
unconstitutional Ex parteproceedings are constitutionally acceptable as a norm
because of the risk that a suspect might take steps to frustrate the execution of a
warrant. There is ab no reason to import a constitutional imperative that DNA
warrants should only be available as a last resort when the state cannot investigate
effectively with less intrusive techniques. DNA searches are specific to an
accused and may exonerate him earnlyhe investigative process. Unnecessary
warrants are prevented by the requirement that a warrant must be in the best
i nterests of t he admi ni stration of j ou e
standard that is appropriate for ordinary warrants igcseifit for DNA warrants.

This standard is well recognized at law and there is no reason to adopt a higher

bY

standard for DNA warrants. o
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Retention of Profiles-

34.The question arises as to the retention on a database of the DNA profile of suspects wh
are not subsequently convicted. Tleropean Court of Human Rights $1& Marper v
United Kingdom?{judgment of 4 December 2008lad the opportunity to address this
issue. It considerethe interference with rights to privacy/respect for private life woul
not be justified when the material may be retained irrespective of the nature or gravity of
the offence with which the individual was originally suspected or of the age of the
suspected offender. It would also not be justified when the retention isnesinhited:
when the material is retained indefinitely whatever the nature or seriousness of the
offence of which the person was suspected and there exist only limited possibilities for
an acquitted individual to have the data removed from the natiorvetibase or the
materials destroyed; in particular, there is no provision for independent review of the
justification for the retention according to defined criteria, including such factors as the
seriousness of the offence, previous arrests, the stremgtie suspicion against the
person and any other special circumstances.

35.1t is worthy to note thatni New Zealand, th€riminal Investigations (Bodily Samples)
Act 1995provides for the destruction of DNA samples and related records on acquittal, or
on withdrawal of a charg&®Under section 60(f) a sample must be destroyed 12 months
after it has been taken if within that period there has been no charge in relation to the
investigation. Section 61 of the Act allows for the extension, oapgiication to lhe
High Court, of the period within which a samphay be retained, where a person has not
been charged with an offeneethin 12 months of the taking of the sample. In order to
extend theperiod of retention, the High Court judge must be satisfied tlesé th still

good cause to suspect that the person committed the oftbatehere is good reason

%2 Applications Nos. 305504 and 30566/04.
%3 At para. 199.

** See section 60(d).
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why he or she has not yet been charged tlaaidit is important to the investigation of the

offence that the bodilgample and the profile be retained.

36.In Australia, Victorianl egi sl ati on permits wuse of t he
twelve months from the date of the forensic procedure. This means that for twelve
months the profile can be compared not only to the crime scene for the investigation fo
which it was obtained, but can be compared on the database with the profiles of other
unsolved crimes. At the end of the twelwenth period, the profile must be destroyed or

a court order obtained for its retention. A court order can be granted foetéméion of

‘N

the suspectodos profile on the database, if

A the suspect has been found guilty of an
relevant; or

A the taking of the sample may include or

relation to an indi@ble offence

If a retention order is granted, the reference sample and related information may be
retained on the database as specified in the gkdetention order cannot be sought after

the suspect has been acquitted, eliminated from the investigati if charges are not

laid or withdrawr>

®Victorian Parl i ament Law Reform Committee on 6For en

| nvest i(200)tatipaga 244.

The Committeeconsidered proposals for the indefinite retentionda unr estri cted wuse of a
database, whether or not a finding of guilt is entered in relation to the investigation, as well as for a more restrictive
use of a suspectbds sample prior t eDNAlp®fileovasmobtdineds Then o f
Committee concluded that the current provisions effectixetpgniz the desirability of making forensic use of the

DNA evidence available from the investigation while also providing safeguards against the retention ahd use
profiles belonging to persons who have been eliminated from the investigation drawéideen acquitted of the
charges laid. The Committee therefore recommended [at pagett#52] was no need tochangethe current
Victorian provisions.
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© Convicted Gfenders

37.The advantages of sampling convicted people are twdtolst, the profiles obtained can
be checked against profiles of pasime scene stains to see if the convicted persdn ha
some link withthese offences. Secondly, the storing of the profiles on the datahade
in the future implicate a convicted person in a crime and cootdequently, although
arguably improbably, deter the convictgerson from committing a crim&hetaking of
sampledrom convicted person@nd the retention of profiles of suspects when they are
convicted] serves both theintelligence gathering or database justification and the true
identity justification for DNA sampling/profilingThe questions whetherthe sampling
and retention of profiles afonvicted persons is justifiable, where their DNA profile has

not beerobtained as a suspect.

38. A preliminary issue is Wether thegproposed scheme for sampling should be prospective.
The prohibition againstetrospective criminal legislation, enshrined in section 10(4) of
the Constitution, concerns the imposition of a penalty that was not available at the time
the offence was committed. Should the obligation to submit to a DNA test be viewed as
an additionapenalty to that imposed on conviction? The sampling requirement is to be
regarded as merely preventive rather than punififes is evident fromlbbotson v
United Kingdom® where the Hropean Conmission on Human Rightsheld the
registration requirements rfdhe Sex Offenders Act 199%Were prevernive rather than
punitive and t he itésfjustraeforrn af evidence,owpiehnhasl biegn 6 .
collected using a more sophisticated device than was available at the time of the offence.
There is, therefore,anconstitutional impediment to the taking of a sample from a person

who is at present convicted of an offence.

%% ApplicationNo. 40146/98 21 October 1998; [1999tim LR153.
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39. Section 487.05@L) of the CanadianCriminal Codepermitsretrospective applications. A
provincial court judganay, onan ex parteapplication,authorize the collection of DNA
samples from previously owicted and sentenced offendexbio, on the date of the
application, are still serving a sentence of imprisonment of at least two years for one or

more of those offenced.

In R v Rodger$2006] 1S.C.R 554, the Supreme Court of Canada considbetdection
487.05%1) of the Criminal Code does not infringe section 8 of the Canadian Charter of
Rights and Fredoms. The Court said

fiwhile the taking of bodily samples for DNA analysis without camsepnstitutes a

seizure within the meaning of &.of theCharter, the collection of DNA samples for data

bank purposes from designated classes of convicted offenders is reasoffatse.

samples may only be used in order to crgatiiles in the DNA d&a banké The

provisions put DNA technology to use to identify offenders in a manner analogous to
fingerprinting and other identification measuré&o ci et y6s i nterest i n U
new technology to assist law enforcement agencies in the idatitfi ofoffenders is

beyond dispute.The resulting impact on the physical integrity of the targeted offenders

is minimal. Furthermore, in restricting the use of DNA sampling for data bank purposes

to an identification tool only, Parliament has adedyatnswered any heightened

concern about the potentially powerful impact that DNA sampling has on the
informational privacy interests of the individualn this case, R had no reasonable
expectation of privacy in respect of his identitgection 487.055argets dangerous

convicted offendersSi nce R6és identity as a multiple s
state interest, he has lost any reasonable expectation of privacy in the identifying
information derived from DNA samplingThe data bank provisis strike an appropriate

balance between the public interest in the effective identification of persons convicted of

" There are three categories of convicted offenders in respect of which a judicial authorization to seize DNA
samples may be obtained for data bank purpobést, s. 487.051 applies in respect of offasdeonvicted of a

designated offence after the proclamation of EWeA Identification At 1998 Second, s. 487.052 deals with

convicted offenders who have committed a designated offence prior to the proclamatiohfAthdentification

Act but are stillbefore the court.(Designated offences are defined under s. 487.04 oftmeinal Codeand, in

general, may be described as the more serious offences und€riffieal Codein respect of which it may

reasonably be expected that DNA may be left behinthb offender.) Third, s. 487.055 applies to three classes of

offenders who have been convicted and sentenced prior to the proclamationDiflAhtdentification Act (a)

persons already decl ared to be fida ethaoremsrdeocbmnetteddae r s 0 ;

di fferent ti meso; and (c) persons convicted of fimor e
application, are still serving a sentence of imprisonment of at least two years for one or more of those offences.

(The Iist of targeted offenders has since been expanded
mur der commi tted at di fferent timesd and by includinc

manslaughter who, on the date of thelmagion, are still serving a sentence of imprisonment of at least two years
for that offence (S.C. 2005, c. 25, s. 5).)
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serious offences and the rights of individuals to physical integridy ampr i vacy é Tt
expartehearing is a constitutionally valid legitile optiono
The Court was also of the opinion that secté#i7.05%1) of the Code does not infringe
section11(h) or 11§) of theCharter.>® This is what the Court had to say on the issue:

fiThese sections are i nappl ilesdobsnetconstitaoteaau s e t h
punishment within the meaning of l.The wor d FfApuni df)mact 0 und
11() does not necessarily encompass every potential consequence of being convicted of a
criminal offence.As a general rule, a consequence wilhgtitute a punishment when it

forms part of the arsenal of sanctions to which an accused may be liable in respect of a
particular offence and the sanction is imposed in furtherance of the purpose and
principles of sentencingA DNA sampling is no more paof the arsenal of sanctions to

which an accused may be liable in respect of a particular offence than the taking of a
photograph or fingerprintsThe fact that the DNA order may have a deterrent effect on

the offender does not make it a punishment.

40.The question arises whethttre offences for which it ipermissible to obtain samples
from convicted people should be tsame as those for which it is possible to take
samples from suspects.t i s easier to justify iightt erfer
tobodily integrity Qotsagoently the threspotdcfor Gamplingi g h t
convicted offenders is not the same the threshold for obtaining samples from

suspects?

In South Australiaunder section 30(3)(a) of ti&riminal Law (Forensid’rocedures)Act
1998, all prisoners are samplett.is consideredhte fact that the convicted person has
received asentence of imprisonmemhakes the offenc@ot so minorasto preclude

compulsory sampling. But it is to be noted that in New South Wakesijn Victoria®*

%8 Section 11if) and () of the Canadian Charter is to the effect thmt person charged with an offence has the right

if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence,
not to be tried or punished for it again; and if found guilty of the offence and if the punishment for the offence has
been varied between theni of commission and the time of sentencing, to the benefit of the lesser punishment.

%9 The Parliament of New South Wales Legislative Standing Committee on Law and Justice in its Review of the
Crimes (Forensic Procedures) Act 20(D02 at paged0 agreedwith comments from witnesses that the thresholds

for offenders and suspects are intentionally different and arise from the different raton®isting suspects and
offenders Vide alsothe Victorian Parliament Law Reform Committé&eporto n 6 F oSarepting anc DNA
Databases in Cr i(2009raiepl184. nvesti gati ons®o
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the requirement is that the person must have been convictedsefiais offence,
generally a indictable offence that is punishable by a maximum penalty of 5 or more

year®imprisonment.

In the USthe obtaining of DNA samplgsom convided persons irrespective of whether
they are suspected cbmmitting another offendeas been held not to amount to a breach

of Fourth Amendment rights. IBoling v Romé¥ and Shaffer v Safflé® it was held that

the interest of society in the identificati@f those arrested in order to solve current as
well as past and future crimes outweighed any claims to protection under the Fourth
Amendment. Particular emphasis was placed on the fact that prison inmates forfeit some

of their rights on being convictech@ only minimal intrusion would be involved in the

DNA sampling.
Therefore, while it may not be justifiable
prove or disprove involvement in a serioasf f enc e, the taking of

sample is ystifiable in wider circumstances. The fact that a person has been convicted
increases the likelihood that they may have committed other offences and will commit
further offences so it is justifiable to take a sample to detect either of these occurrences.
A convicted person has also by unlawful conduct in effect waived the right to avoid
having a DNA sample take® DNA database may be useful in preemptively detecting

re-offenders.

41. Another question is the length of time for which a probilgained from aconvicted

person may be retained on the datab&smuld it be retained even after theneicted

0 vide Review of theCrimes (Forensic Procedures) Act 2009 Parliamentof New South Wales Legislative
Standing Committee on Law and Just{2802) at page 85.

®l Vide Victorian Pat i ament Law Reform Committee Report on OFoOTr e
Criminal Il nvestigations6 (2004) at p. 161.

2101 F 3d 1336 (10th Cir 1996).

63148 F 3d 1180 (10th Cir 1998).
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person has served his/hgtison sentence? It is instructive to examine the comparative

law on this matter In Australia, there is no provision preventing tige of profiles

obtained from convicted people for matching purposes #feerconvicted person has

served their prison senten®.ln New Zealand similarly, under the Criminal
Investigations (Bodily Samples) At®95,there is no need to destroy profilelstained

from convictedpeople. It does not appear that the indefinite retention of a convicted
personbd6s profile would infri nMcVehiigh,r i@ohNe |
and Evans v UK® the category ofapplicant is an important factor to haken into

account when deciding whether a measure is proportionate. Retaining a convicted
personb6s profile on a dat ab arisne deiedticheafdi ni t e |
prevention functions. It could allow the policedetect any future offence®mmitted by

the convicted person aould deter the person from committing any further offences. The
benefits obtained by retaining this profile justify the interference with convicted

personb6s privacy rights.

(d)  Volunteersandthe Requirementsfo an 61 nf or med Consent o

42.Taking samples from volunteers for crime investigation purposes is a widespread
practice. It may be necessary to take samples from volunteers for a range of reasons. In
any crime investigation where DNA is involved, it is imperatio take samples from the
victim and from all other people who had contact with the scene but are not yet suspects
in order to ensure that the DNA present at the scene does not originate from them. This is
based on the evidential significance justifioati The taking of all samples should be
exclusively governed by legislation and should encompass all samples, even those taken

on a voluntary basis.

% Vide, for instance, section 88 of the New South Wé@lgmes (Forensic Procedures) Act 2000

65(1983) 5 EHRR 71.
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43.The comparative law indicates that provision is madwaast international legislation for
the sampling ofvolunteers.However, in these jurisdictions there are also a number of
provisions which require the consent of the volunteer before any sample deibeln
the UK, under sections 63(1) and (2) of thelice andCriminal Evidence Act 1984
sample maye taken from any pers@rovided that the appropriate consent is given in
writing. In New Zealand, the police may request a volunteer to give a sample under
section 30(1) of theCriminal Investigations (Bodily Samples) At995 However, in
order for theconsent to be a valid one, the polae obliged to provide the volunteer
with a notice containing aumber of statements. These must set out the purpose for
which thesample is required, a statement that the person is under no obligatmmsent
to the taking of a sample, a statement that a person coagult a lawyer before
consenting to the taking of the sample arsladement that the sample will be retained on
the national databardnd used for the investigation of offences. The consent mudiealso
in writing, signed by the person, given orally and recorded videotape by virtue of
section 34(1) of the ActPart 8 of the NSWCrimes (Forensic Procedures) Act 2000
requires that the consent ovalunteer be informed and given in writing in thegence

of anindependent person.

44.Taking a blood sample from someone who is not suspected abthmission of the
crime without his/herinformed consent couldonstitute an infringement of his/height
to bodily integrity.Any legislative framework mugirovide for safeguardskim to those
in New Zealand or in Australido ensure that the consent of the volunteanisrmed
and reaf® In the event of a failure to follow these safeguards, any evidebtained
from the volunteer shuld beinadmissible m the absence of a subsequent informed
consent and thprofile would have to be destroyed. However, as part of the direttien,
individual dhould also be informed of his/henoral, albeit not legalgduty to asist in

solving the crime.

% Vide observations of Law Reform Commission of IrelaBnsultation Paper on the establishment of a DNA
DatabasgqLRC CP29i 2004), at p. 144 seq.
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It is also impotant that samples are not taken unnecesdaoily volunteers. Individuals

should only be requested to provioedily samples if their samples are likely to be useful

for theinvestigation of an offence. Such an intrusive procedure shoulderdgrried at

if it is necessary. It is probable that volunteers may teeler pressure to provide a

sample when they are requested to ddogdhe police. Consequently, suahrequest

should not be made teadily. It is also possible that a request to submit tang a
sample in this instance coulpuilegeagamdtself ut e a
incrimination. A failure to consent to DNprofiling could lead the police to suspect the
individual of committing the crime even though they did not itigiahave such

suspiciong’

45.When a volunteer provides a sample, it shouldauddbmatically be assumed that such a
sample may be inserted onto th&tional database. While an individual may consent to
the taking of asample where it will assist a partiaulinvestigation, this may netxtend
to allowing their profile to be placed on a database fandefinite period. For example,
while an assault victim will generallye receptive to providing a sample for the purposes
of the recognitiono f t h e owni peofila imthes case against the alleged attacker,
there is less likely to be consent to the use of this profile for unrgarpadses. In other
words, while a person may accept the obtainingthié sample for the evidential
significance justification consent maynot be forthcoming for its retention for the

intelligence gatheringustification®®

TheVi ctorian Parliament Law Reform Committee F
Dat abases in Criminal | nv ethe sagplesbbtameddéfroni 2 0 0 4 )
victims and their relativeshould only be used in the investigation for which they are
collected, and should not be stored in or matched against the crime scene index of a

database. It recommended that, with a view to ensuring the int@fessmmunity

®bid., at p. 145.

% |bid., at 148 seq.
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confidence, samples from these donors are used exclusively for the purpose for which
they are collected, any that any breach of these requirements should result in the DNA

evidence being inadmissifife

46.Volunteersmay be asked tprovide sample in the course of mass screéhdhe
evidential significance justification supports the use of mass screensspbuial
safeguards are necessaffie Legislative Standing Committee on Law and Justice of the
Parliament of New South Wales in iReview ofthe Crimes (Forensic Procedures) Act
2000Report No 18 (February 2002 Report) recc
only be used™ahe Review catisized theeusemf thisdprocedure because
traditional forms of investigation could be mowuseful and impinge less on police
resources. They also recognized that those who failed to consent to the procedure on
conscientious grounds could suffer abuse by the community and could also be the subject
of suspicion from the police for this reasoora. This could induce people to submit to
testing purely to avoid this criticism and suspicion. This would constitute a form of
indirect compulsion. Obtaining samples from people in these circumstances could
perhaps constitute an unjustifiable breachhefrtrights to privacy and bodily integrity. A

safeguard against the potential breach of the-nons pect 6 s privilege

% At page 261

"0 A mass screen involves inviting individuals, sometimes only those of a specified sex and age, within a particular

area to submit to DNA testing in an attempt to find the perpetrator of a crime.

Those in favour of mass testing refer to the case omColiPi t chf or k [vide supr a, f oot n
evasion of giving his sample in such a mass screen eventually resulted in the discovery of his guilt. A friend of
Pitchforkés was overheard boasti ng tThisadonvinced thegalicepr ovi d e
investigate Pitchfork. Without the mass screen here, p
example of a successful mass screen is the caBeeolPeople (DPP) v David Lawlam the Republic of Irelandn

this case a successful mass screen resulted in the identification of David Lawlor as the murderer of Marilyn Rynne.
However, there are also cases where despite the taking of samples from huge numbers of people, the screen has been
completely unsuccessful For exampl e, in the UK in the investigatdi
taken from 4500 people in a mass screen to no avail. In Australia, criticism was directed at the sampling of a
community of 500 people when it emerged subsequently teabffiender was one of the suspects questioned

initially in the investigation [This case was criticized by the Parliament of New South Wales Legislative Standing
Committee on Law and Justice Review of the Crimes (Forensic Procedures) Act 2R6fort No B (February

2002) at paragraphs 5i8595].

" At para. 5.95.
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incrimination in a mass screen would be to provide¢hati dence of a perso

consent to testing during a masseser should not be admissible in court.

47.In most jurisdictions, legislation provides that consent by a volunteer to the retention of
his/her profile can be withdrawn. INew Zealand under section 36 of tleiminal
Investigations (Bodily\samples) Act 199% person can withdraw his/heonsent to the
use oftheir sample at any stage after the sample has been obtdawtthn 78 of New

South Wales Crimes (Forensic Procedures) Act provides likewise.

(e) Vulnerable Persons

48. Special safeguardsre needeth resgect of incapacitated persons and miresghey may
be unable, due to their age or incapacity,ntake an informed decision tnsent to

forensic sampling.

49.In New South Wales as well dhe State of Victoria in Australia,oart orders are
necessaryto authorize the samplingf children and incapacitated persoi$e Law
Reform Committee of the Victorian Parl i ame
DNA Databases in Crimiexalmi hedeotsiupasti o us &
policy option to ourt orders, andonsidered that it might be preferable, and consistent
with the existing provisions, to require a court order to authorize the DNA sampling of an
incapable persoff. The Committee, whilst recognizing the importance of involving

children andyoung people in decisions that directly affect them, favoured the retention of

2 At page 290. The Committee approved the views offthklic Advocate that the implications of consent in
criminal investigations were quite different from those operating in relation to ata@déatment and that a court
order should be required for this purpose.
It is to be noted that theaw Institute of Victoria, the Privacy Commissioner, the Public Interest Law Clearing
House, YouthLaw and Victoria Legal Aid all submitted that court orgeaside a necessary safeguard for the
interests of a vulnerable person.
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the current regime, where the forensic sampling of children may only be undertaken

pursuant to a court ordét.

() Non-Retention/Destruction diological Samples

50.The importah distinction between the samples and the profiles has already been
discussed? A further distinction is made in respect of the two categories of biological
samples that primarilyfeature in this field, namely a scene of crime stain and a
comparator sampleAlthough, bothpotentially could contain much or all the genetic
information about the source of the sample, the purpose and therefore the position of each
in acriminal investigation istrikingly different. A scene of crime stain has usually been
left or discarded, whereas a comparator sample is provided (not always consensually) for
the purpose of exculpating or implicating the source of the sample in some way or
otherwise assisting the investigation.

51.Clearly, the physical evidence from a crime scanast be retained whilst the
investigation continues and is not closed. Bhsis upon which biological samples found
at the scene are initiallsetained is essentially the same as with other physical evidence
(such as clothing, weapons, and nbiological stains), namely in order tallow
examination and test analysis to be carried out, either dethest of the defendant or at
the request of the prosecuting authoritythe hope that with improved technology, a
conclusive outcome maye obtained. The ceful retention of the stains recovered from a
scene of crime may also facilitate the defendant and enable a retaimgde to be
independently tested so that the result of the furtherigeavailable for the trial or

perhaps for a subsequent appealrgjanyconviction founded on such evidence.

3 bid., at p. 293. The Committee took the view that these provisions afford the maximum protection for children.

" Supra, at para. 17.
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The Council of Europe Committee of MinistersMiember States on the use of analysis

of DNA within the frameworlo f t he cr i mi nal | ust isanplessy st er
and othe body tissues, or the informah derived from them, may be stored fonger

periodse (i i) when the sampl iedivdainhforedxampleevheat t r i b

it is found at a scene of an offerr@.

It makes sense thathere biologicalsamples are found at the scene of a erimey
should be retaineshdefinitely, principally as a safeguard in the event that an individual
convicted ofthe offence to which the sample relates alleges that a miscarriaugsicd

has occurred and wishes to challenge the veracity afrtgimal evidence’®

52.As regards comparator sampl@enerally obtained from suspects or voluntedesrs
concerning genetic privacy have prompted politgkers to decide the samples
themselves should be destroyed once the DNA profile has been generated aiadl the tr
has concluded (any by implication any appeals process). Indeed, even in 1992, the
Councilof Europe Committee of Ministers recommended that:

iSamples or other body tissues taken from
kept after rendering ohe final decision in the case for which they were used, unless it is
necessary for purposes directly “linked to t

53.In the US there is a variable policy regarding retention of samples: some State
laboratories retain themvhere others destroy thefhA number of countries choose to
retain samples for databals# confirmation or future testing in the case of errors or

> Council of Europe Committee of Ministers Reemendation No R (92) 1 on the use of deoxyribonucleic acid
(DNA) within the framework of the criminal justice system at paragraph 8.

% Vide also recommendation of the Law Reform Commission of Irelaitd 2005 Report on the Establishment of
a DNA Datalase, at para. 3.06.

" Council of Europe Committee of Ministers Recommendation No R (92) 1 on the use of deoxyribonucleic acid
(DNA) within the framework of the criminal justice system at paragraph 8.

8 See Human Genetics Commissimside Information: Blncing Interests in the use of Personal Genetic Data
(May 2002) chapter 9: Forensic uses of Personal Genetic Information at 155.
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advancing technology. In Belgium, Germany, Norway, and Switzerland various
provisions exist requiring sargs to be destroyed. This may be once a profile has been
generated and entered on to the database or a defined period of time after entry or as soon
as the sample is flonger needed for comparis&h.

54.The prospect of governmeatorganiations having the gwer to collect, analye, and
retain (perhaps for future analysis)iam di vi dual 6s genetic mater
be particularlyunpalatable. The indefinite retention of samples could discoyaggle
from volunteering a sample in order to help wah investigation (orfor that matter
consenting to #orensic procedure)t is necessary for the sample to be retained until the
conclusion of therial in order for it to be presented as an exhibit in court. Howewter,
the trial, itmight have tdbe destroyed. Destroying the comparasample after a profile
has been generated and verified and a fdedision in the particular case has been
rendered would go a long wawg allaying concerns about misuse and possible future
analysis, asvell as inspimg public confidence in DNA profiling and thestablishment of
a profile databaseBut one must reckon thatyith advances in DNA technolody by
destroying samples a database may not be
there is the risk of beg restricted to a slower and more expensive type of analysis; the
database would be locked, by legislation, into current technoligsnakes sense,
therefore, that when the profile of a suspect, convicted person or volunteer is placed on

the databasehé comparator sample will also be retained and stored by the custodian of

" Austria, France, Hungary, England and Wales, retain samples as well as profiles. See further the European
Network of Forenig Science Institutes DNA Working Grolpe port on ENFSI Member Countr
Legislative Surveprepared by Christopher H. Asplen, Smith Alling Lane, PC. Availabtétat//www.enfsi.org/

8 European Netwo k o f Forensi c Sco @orking Grbup snt DNA Surveyson ENF&E Nénhér
Forensic DNA Database Law2003).

8 Major change has occurred in the forensic DNA field in the past when the technology moved from analyzing
RFLPs to STRs. The moskely drive for change would be the development of a technology which is faster and
cheaper, such as SNPs. This is a new DNA identification technique that does not rely on STRs but looks at different
areas of the DNA called single nucleotide polymorphi¢®iNPs) has been developed. SNPs are differences at
single base pair positions along the DNA strand. The advantages of using SNPs as a means of DNA profiling are
that they can beletected in very small amounts of DNA and are therefore useful to analyzle@gamples,
particularly those from crime scenes. Vide observations of Law Reform Commission of Ireland in its 2005 Report
on the Establishment of a DNA Datab§isBRC 78-2005] at para. 3.12.
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the database. If, for whatever reason, the profile is removed from the database and

destroyed, the sample then must also be destroyed.

(2) The Permissible Wes of the DNASamples andProfiles

Permissible Analysis of Biological Samptes

55.A matter that has to be determinedwhbat type of forensic analysis is permissible in
respect of biological material left at a scene of crififés question is of importance as
DNA found at a scenef crime may be from a person who was not the perpetrator of the
offence, but happened to be present for some innocent puBiwdseore important still
is the possibility of subjecting a scene of crime stain to analysis which will identify
common charaetistics, such as ethnicity, skin, hair and eye colour, stature, weight, age
and facial characteristié4Being able to find out that the person whose DNA was left at
the scene of crime may have certain physical characteristics would undoubtedly be useful
intelligence in the investigation of an offence, particularly when the investigating
authorities have not found other evidetacdead them to the perpetratbuut it gives rise

to a human right issue.

#The UK Forensic Science Sednesearchinto &this Bférgncehas svelladotherady ¢
commonplace characteristic markers. There have been two pilot studies by the FSS into ethnicity prediction: one in
the West Midlands and the other in South Yorkshire. As a result of this research thenF8Sethnic inference

service as well as a red hair prediction service. he ethnic inference test is based on DNA sequences associated with
the gene pool of a population, such as British ADaribbeans who display a greater number of distinctive
character st i ¢ s . Using DNA sequences, the probability of a
SGMplus profile with the relevant population database. The prediction is generated using a FSS software package
known as ALFIE (allele frequency foné inference of ethnicity). The frequency of an SGMplus profile in each

the five British ethnic groups white-European, AfreCaribbean, Indian Subcontinent, South East Asian and Middle
Easterri is calculated. The red hair prediction test, on the dihed, is based on the difference in the DNA of the

MC1R gene (melanocortin 1 receptor) that determines hair pigmentation. Asexinéncing technique detects
variations in thecodingsequence of this gene. It is anticipated that, together with the redssEing conducted by

the Human Genome Project, other genes may be identified that determine other human features, such as eye colour,
skin colour, and perhawven facial structure. VideSS Fact Sheet on commonplace characteriséomilable at:
http://www.forensic.gov.uk/forensic/foi/foi_docs/43L_Commonplace_characteristigs.pdf
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56.The question that arises is: when it appears frometje markers that the source of the

scene of crime stain is likely to belong to a person from a particular ethnic group would

the constitutional right to be held equal before the law, as guardoyesettions 3 and

16 of the Constitution, prohibit the @@ from using this information as an investigatory

lead enabling them to focus enquiries on members of that particular gedup€ity is a

legitimate consideration in deciding whom to approach as a suspect when descriptions of

the perpetrator of an affice include ethnicif? What would probably be

unconstitutional and repugnant would be using information about ethnicity in a way that

targets or discriminates against people.

57.Wh a 't woul d al so be objectionabl e S

t o

identifying genetic disorders and personality and behavioural traits. This goes beyond

physical characteristics, such as for instance ethnicity and racial features. The danger is

that advances in our understanding of genetics, whilst having beneficiatatigis in

respect of the treatment of genetic disorders might also have potential ramifications

conducive to discrimination and stigmatization. The analysis of a scene of crime stain

should only be conducted for the purpose of detecting, investigatiehgpi@venting

crime, so as to aid the authorities to catch a perpetrator or improve profiling techniques

and statistical frequency databases. Accordingly, any legislative framework should

preclude the authorities from conducting any kind of medical/behalicesearch using

the samples; but this should not prevent further forensic analysis for the legitimate

purpose of furthering the investigation and prevention of crime and improving forensic

techniques.

58.In contrast to samples provided with the informedsent of the donor in the context of

medical, scientific and biotechnological research ortlh@at matter biological material

8 See for exampléValdron v United State806 F 3d 597 at 604 (6th Circu#000) where it was held that an

investigative stop of a bank robber that was based

Airaci al targetingo as fAcommon sense dictates that

wrongdoing, a police officer may legitimately consider race as a factor if descriptions of the perpetrator known to

the officer include raceo.
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found at a scene of crime, samples provided in the context of a criminal investigation are
not always given consensually. Thesanparator samples are provided for a specific
purpose, namely focomparison with a biological sample left at a scene of crime. The
objective is either to exculpate or pwint towards presence at the scene, and even,
inferentially, guilt. This comparatsample has not been abandoned in the way that a
scene of crime stain has been discarded. A comparator sample that is taken from a
suspect or volunteer is in an entirely different category, as a sample of blood or the cells
on a mouth swab or rather moreesifically the genetic information contained within
these samples, is uniquely attributable to one individual. Consequently, there is a sound
view that because of the nature of the material and what may be derived from it different
considerations should wantemplatedWhilst current profiling techniques examine only

the noncoding parts of the DNA molecule, advances in forensic science suggest that the
nortcoding areas may contain information relevant hiealth or diseases or other
characteristics. The Atralian Law Reform Commission has expressed its concern about
the potential extension of forensic analysis of comparator samples to physical and
behavioural characteristi$ The Human Genetics Commission atsmmmented on this

issue, as follows:

fi | t ara fopsethat there is a clear distinction between using DNA for comparison or
identification purposes (which the public broadly accepts) and using it to predict the
characteristics of a person. We take the view that the public might have concerns about
such uses and that it sHfould be subject to

There would be little use in determining the colour of lla@ or ethnic origin of the
donor where this is already known. Tipisenotype information or information regarding
observablecharacterigcs would only be useful to discover from and throtggting the
source of a sample left at a scene, but once a suspéatirid this information is
apparent. It is only the genotypeformation that is not discoverable through visual
examination and is this information that is arguably the most sensithecordingly an

individual should have the right to keep this private and abthorities should be

8 Australian Law Reform Commission and the Australian Health Ethics ComrRiggerti Essentially Yours: The
Protection of Human Genetic Information in AustrgleLRC 96, 2003) at paragraphs 41.1408.111.

8 Human Genetics Commissidnside Information: Balancing Interests in the use of Personal Genetic (Mg
2002) at 156157.

45



Law Reform Commission of Mauritius [LRC] — Discussion Paper ‘Forensic Use of DNA’ [April 2009]

precluded from gaining access to this ddtaerefore, unlike the scene of crime stain,

which may lgitimately besubjected to further testing in the interests of furthering a
criminal investigation in exceptional circumstances, a comparator sashpldd not be

subject to analysis beyond that which is necessamgstablish the likelihood that the

donorof the comparator sample is tBeurce of the scene of crime stain. After all, the
knowledgethab suspect X6 has a particul arshoggenet i c
whether he or she was at the scene, let alone whether heierislaetual fatguilty of

the particular offence being investigaféd.

59. This type of protection exists in the laws of other jurisdictions, such as Germany. German
law precludes the analysis of DNA to draw conclusions as to personality traits,
dispositions or diseas&sHowever, German law does not explicitly restrict analysis to
the noncoding DNA regions. This igo avoid limiting or precluding future scientific
development. At present it is the nooding regions that are of particular use for analysis
because they ctein the most variation. The coding regions contain substantially less
genetic variation between individuals and are not especially useful when attempting to
distinguish between possible sources of a scene of crime stain. However, should it be
discovered n the future thiathe noncoding regions and iparticular the loci used in
forensic profilciondgi nagrée, ntohte nt riutl ymadyn obne c o me
the use of these areadny legislation providing for the analysis of DNA samples for
conmparison with biological samples left at the scene of a crime should exclude testing
which might reveal information about genetic disorders, personality and behavioural

traits and predispositiors.

% Vide observations of Law Refor Commission of IrelandConsultation Paper on the establishment of a DNA
DatabasgLRC CP29i 2004), at pp. 181 seq.

87 BundesverfassungsgerichBvR 1741/99 of 14 December 2000 paragraph 48.
8 Vide discussion of the Law Reform Commission of Irelandt$r2005 Report on the Establishment of a DNA

Database, at para. 3.22 seq.
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Permissible Uses of the DNA Database

60.The purposes fowhich a DNA database may be used should be set out explicitly in
legislation; the purpose of the database must be explicitly limited to criminal
investigation and identification purposehe dissemination of the information on the
database to public gorivate bodies for purposes beyond those stipulated should be
expressly prohibited.

It is imperative that the permitted uses of the DNA database be clearly defined to avoid
the possibilit yOne bfthé greatest conaems irc relaienptdD
retention is the temptation to expand 1its
whereby technology introduced for one narrowly defined purpose is extended in its usage
over time to other areas, must be guarded agdinst. i s t o bei omtededh@

has already occurred with DNA in other jurisdictidis.

61.DNA Identification can beised as a means of ascertaining or confirming the identity of
unknown deceased persons. TIeA of the deceased person can be matched with DNA
from their personahrticles or from their close personal relatives to determine their
identification. In the event however of a mass disastefrandrtain other circumstances,
it could prove useful to match the profiles from the deceased persons with the profiles on
the catabaseThe prof il es of deceasedds persons m
of fender so, suspectsd6 and volunteersd i nd:¢
identifying these persons and not for any other purpose such as paternity determination.

Using the database for the purpose of determining relatedness and parentage in this

8 Justice Action in its submission to the New South Wales Legislative Standing Committee on Law and Justice
during its Review of th€rimes (Forensic Procedures) Act 208@bmittedt h &obverfiments irceland and Tonga

have sold the genetidnformation of their entire populations to multinational corporations without the consent of
their people [Submission 10, 6 June 2001, p 3.] There is also the danger of insurance companigacsEsd to

DNA material.
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instance could cause severe distress to the family of the deceased person and could

constitute an unjustifiable infringement of their right to privaty.

62.1t should also be possible to make a court application seeking the searching of a
deceasedbs profile against the profiles on
it is possible to take a sample framdead body if there is reasonable suspicion that the
deceased pews may have committed the offenteThere is a public interest in the
resolution of outstanding offences. Discovering that a decgaged s ond6s profil e
a crime scee profile may enable the polite resolve and close the case and prevent
resources éing wasted. Itimsl so i n t he Theredhoulchdmveverid eer e st
requirement to show that thereageasonable suspicion that the deceased committed the
offence beforea court order is made. In addition to this, given that such an order
naurally cause distress to the relatives of the deceasedraidge on the traditional
respect for the dignity of the dead, thelge should be given discretion in deciding
whether or not it is aappropriate case in which to make such an order. It isvongre
the public interest in the resolution of the outstagd offence outweighsthese
considerations that the court should allow a sampletobetaked t he deceased?¢
to be searched against the crime sgenreo f i | es on t he dprdflabase.
should not beetained on the database beyond the time that it is necessary to deduce

whether there is a match or 1ot

63. There will also be rarénstances where a person is saverely injured that he/she is
unable to identify himself/herseliVhere this arises determining his/herdentity will

probably be desirable. In the majoritf cases where DNA matching is required to

% vide observations of Law Reform Commission of Irela@dnsultation Paper on the establishment of a DNA
Database(LRC CP29i 2004), at para. 7.23.27; vide als®005 Report on the Establishment of a DNA Dasaha
at para. 2.1.

L Human Genetics Commission Inside Information: Balancing Interests in the Use of Personal Genetic Data (May
2002) at paragraph 9.10.

92 Vide observations of Law Reform Commission of Irela@dnsultation Paper on the establishment of a DNA

Database(LRC CP29i 2004), at para. 7.28.30; vide als®005 Report on the Establishment of a DNA Dasabha
at para. 2.14.
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ascertain the identity athe injured person, the person will be incapable of giving an
informedconsent to the disclosurin thissituation a person with a proper interest in the

matter should bentitled to make a court application seeking the identification of the
person from the database. A court order could then be grdidedhg for the searching

of the database fohé¢ identity of theperson where the court deems it appropriates

searchingo f the severely injured per sdatabdase pr of
could prove useful in certain circumstanc8ach a legislative framework would ensure

that an apprpriate balance is maintained between the righthef injured person to

consent to the disclosure of their identity andrtbed for the identity of this individual to

be revealed in certaitircumstance’

64. Familiesof missing persons face tremendous eomal turmoil when they are unable to
learn about the fate of their loved ones. Through the use of DNA technology, it is now
technically possiblén many cases to make a positive identification of remains, either by
matching the DNA profile of the remaingth a DNA profile derived from the personal
effects of a missing person, or by comparing the DNA profile of the remains with the
DNA profile of close biological relatives of a missing pergbihe inclusion of a
missing persons index and an unidentifiedsons index in the DNA database would be
appropriate for this identification purpose. As volunteers, relatives of missing persons
would have the right to withdraw consent to the retention of their forensic material at any

time. The unidentified personsdex would contain the DNA profiles of unidentified

% Vide observations of Law Reform Commission of Irela@dnsultation Paper on the establishment of a DNA
Database(LRC CP29i 2004), at para7.317.32; vide als®005 Report on the Establishment of a DNA Dasaha
at para. 2.17.

% DNA was very useful for the identification of deceased people are in the aftermath of the terrorist attack on the
New York World Trade Centre on the 11th Septen#f¥¥1 and in the aftermath of the 2002 Bali bombing. The use

of DNA for identification purposes proved also invaluable in the aftermath of the 2004 Asian tsunami disaster. Vide
Law Reform Commission of Irelan@onsultation Paper on the establishment dddA DatabasgLRC CP29i

2004), at pp. 185 seq.; 2005 Report of the Law Reform Commission of Ireland on the Establishment of a DNA
Database, at para. 2.11seq.
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human remains. This index may also contain the DNA profiles of individuals who are so

severely injured as to be unable to indicate their idetity.

The missing persons index could be matched againstaimacted persons, suspects,
volunteers and unidentified persons indexes of the database for identification purposes
only. However, the missing persons index (which may include the DNA profiles of the
relatives of missing persons) should not be speculgtsedrched against the crime scene
index of the database. Whilst there is strong public interest in the resolution of crime, this
interest needs to be balanced against the public interest in ensuring that persons are not
reluctant to notify the police ofdisappearance, or to assist in identifying victims of mass
disasters and other missing persons, through fear of implicating themselves in

outstanding or future offencés.

65.DNA forensic analysis may also be usgdsuch circumstances as are permitteday, |
for the purpose of establishingthed e nt i t y of aVhilsteprefiemebesls par en
only a snippet of information about anndi vi dual 6s DNA at a numt
vast DNA strand, the profile conclusively proves parentage and relasedri2slA
testing has been resorted to in UK in immigration disputes tasssablish affiliation®

66.Apart fromthe identification of deceasgseverelyinjured personsnissing persons and
establishing the identity «dsamarepemitcdohbyds p a

law, a DNA databasenustbe confined to uséor crime investigation purposes. This is

% Vide 2005 Report of the Law Reform Commission of Ireland on the Establishment of a DNA Rawibpara.
2.100.

% bid., at para. 2.101.

" Vide Law Reform Commission of Irelan@onsultation Paper on the establishment of a DNA DataaRE
CP29i 2004), at para. 1.30.

% Shortly after its discovery by Silec Jeffreys, DNA analysis was usedsioow that a Ghanaian boy, who had

been denied entry into the UK by the immigration authorities, was in fact thefsmrwoman who was a UK

resident as was contended. Accordingly, the boy was entitled to enter th&/itk Jeffreys, Brookfield and
Semeonti, iPositive I dentification of an | mmi gr(d986) 8l@ Test
Nature818-19.
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67.

68.

because only crimawvestigation purposes could justify the significant infringement on

ani ndi vidual 6s privacy an eir povlege against sefft e gr i 1

incrimination that the taking of samples and retainingowffiles involves. Using the
profiles for crime investigation purposadvances the legitimate aim of safeguarding the

interests of societyand the victims of crime. Thesmterests justify the limited

infringement on the Thdidatdtabhéedsipht marmn

criminal i nvestigation system is to enabl

essentially involves searching for matches betwthe profiles on the crime scene index
and those on the other index&he specific purposes for which the database may be used
should beclearly definedn legislation.In the UK, legislation provides that the samples

can be wutil i zeded todhe prévention prodetection ofectinget the

investigation of an offen®e or the conduct

The capacity oDNA evidence to exclude a person conclusively has made DNA profiling

a valuable tool in postonviction reviewsIn some waysthe exculpatory power of DNA

can be more compelling than its capacity to connect a person to a crime scene. If two
DNA profiles do not matcha suspect can be excluded with certainty, whereas a match
between the profiles of the accused and the crimeesoenlpates a person, but does not
prove his/her guiltin cases where the identity of the perpetrator was at issue, and where
the prosecution had relied on circumstantial evidence, BMAence can play a leading

role in overturning a wrongful conviction the same manner that the prosecution may

seek to use DNA sampling to provide evidence for a prosecution, convicted persons may

seek to use the same technology to search for new evidence in regard to a past conviction.

In the USA, innocence projectgave been reviewing the convictions of offenders on
death row for over 10 years. Barry Scheck and Peter Neufeld established the first
Innocence Program at Cardozo Law School in 1992. The Program is staffed with pro

bono lawyers, supported by academics kvd students. Approximately 200 casa®

% Section 64(1A) of th@olice and Criminal Evidence Act 1984
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reviewed annually, with priority being given to cases involving offenders on daath
Nationally, more than 100 prisoners have been released since the inceggmmooénce
Programs in the US& Background onthe US experience is provided by a
comprehensive study of 28 US cases, where convictions were overturned on the basis of
fresh or reexamined DNA evidenc®*All these cases related to sexual offences, and six

of these involved murder. They had been coretubletween 1979 and 1991, and most of

the offenders had served 10 years or more of their prison sentences, having appealed their
convictions at least once before their convictions were finally overturned. At their trials
the identity of the perpetrator hdmken at issue and the prosecution relied on largely
circumstantial evidence. In many tifese cases, no DNA evidence had been led at the
trial. Either the trial had occurred before the advent of this technology, or the relevance or
potential of the evidese had been overlooked. The initial wrongful conviction was often

based on uncertain or uncorroborated identification evidence, or coerced confessions.
6l nnocence projectsod6 have al®o been establ

69. The Australian Bw Reform Cemission in its Inquirynto DNA was of the opinion that
a process should be established to consider applications fecgusttion review from
any person who alleges that DNA evidence may exist that calls his or her conviction in

question® So did theVictorian Parliament Law Reform Committee in its 2004 Report on

10 see website of US Innocence Projedttap://www.innocenceproject.org

191 Connors et alConvicted by Juries, Exonerated by Science: Case Studies in the Use of DNA Evidence to establish
Innocence after Tria(1996).

192 |n Australia at the Law Faculty at Griffith University, Queenslaan Innocence Project was established at

Griffith University to examine other claims of wrongful conviction. Both this Project and its counterpart at the
University of Technology in Sydney involve legal academics and pro bono lawyers supervisingdantssto

screen and follow up applications from prospective applicants. Teams of students assess applications from offenders
who are seeking assistance to prove their innocence on the basis of fresh DNA eManetorian Parliament

Law Reform Commit ee Report on OForensic Sampling and DNA Dat a
pp. 425426.

193 ALRC, Essentially Your§2003) Recommendation 45 1130.
52


http://www.innocenceproject.org/

Law Reform Commission of Mauritius [LRC] — Discussion Paper ‘Forensic Use of DNA’ [April 2009]

6Forensic Sampling and DNA D&% We amgdertiisn Cr i m
desirable to have some form ofview mechanism available for cases where DNA
evidencgwhencrime scene exhits have been preserved and would be accessibladgl
provide freshevidence on which to challenge a convictitvegislation should enable
offenders to access DNA sampling to challenge their convictions, the more so as
conviction of the wrong person ii®t sustainable in any sen&t in order to avoidhe
postconviction review procesgiving way to an avalanche of requesigar criteria must

be established for the assessment of applications forcpaosiction review, including

but not limited to tk following:

(a) the availability of biological evidence which, if analyzed, could produce a relevant,
meaningful and probative result;

(b) whether the applicant has consistently maintained his/her innocence; and

(c) the nature of the evidence relied uporonvict the applicant.

70.When considering the permissible uses of a DNA Database, one must address the
qguestion whether the profiles on the database may permissibly be given to other
jurisdictions or to an internationddody for insertion onto a datalsaNTERPOL
encourages the exchange of profiles between jurisdictfoiBNA Database sharing is
inevitable but it must be done in a way which ensures that the inforntiticlosed is

not used in a manne@rimical to our law.

YvidleVi ctorian Parliament Law Reform CommitteesirReport

Criminal Il nvesti ga3li onsé (2004) at pp. 430

%vide Interpol  Handbook on DNA Data Exchange and Practice available at:
http://www.interpol.int/Public/Forensic/dna/handbook.asp
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(3) Quality Control of the Collection, Handling and Analysis ofDNA Samples

71.The eliability and utility of DNA profilingwould very much depend da) the flawless
collection of evidence at therime scene(b) laboratory processefor DNA analysis
being subjected tguality contol and quality asgance procedurgsnd (c) the use of

populationgeneticdor theevaluation of thetatisticalsignificance of a match.

(a) Crime Scene Management

72.0ne of the major problems which affect the probative value of DNA evidence is
contaminaibn.X?® It is also one of the primary reasons which will lead to DNA evidence
being excluded from the tridl/ DNA profiling is very sensitive and therefore
contamination substantially increases the risk that the sample given may not have come
from the accusk but from another source. It is consequently very important that the
crime stain is not contaminated in any manner during the process of detection, collection
or preservationNot only must the security of the DNA evidence be impeccable, but it
must alsdbeseento be impeccable. Public and professional confidence in the integrity of
the collection and handling processes is cruciethe lack of satisfactory collection
protocols can expose the samples to the risk of contamination and to allegations of

tampeing.

73.The Intepol DNA Monitoring Expert Group has recommended tihat scene of crime

strategy must be reviewed in the light of experience which demonstrates what material

1% The definition given of contamination in tteterpol Handbook on DNA Data Exchange and Practte6 is
6t he accident al pollution of the crime stain with otheil

197 Where doubts as to the continuity of the chain of custodyfla sample are showto be justifiable, the value
of the evidence may be diminished or the evidenceewan be excluded.
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can now provide a DNA profil€® In the absence of appropriate procedures, DNA from
unusual sources would not be detected. In addition to this, quality comablanisms

must be assessed to ensure that they meet the demabdg¢Aoprofiling. For these
purposes, it is very important that every police officer involved in the process from
discovery of the crime scene to the relinquishment of the evidence to the Forensic

Science Laboratory is properly trained and compéefént.

The Interpol DNA MonitoringExpert Group haslsos uggest ed t hat icou:
organize trainingcompetence assement, and accreditation for those people invoined

wor k wi t h D.N%olieewfficeresimounlctbi alerted to the need to preserve the
sceneand to prevent contamination and they should be aware omgmhanisms

available to do this while carryingut the first actions athe sceneSpecial training

prograns should be organized, time and agadio,provide the scene of crime examiners

with adetailed knowledge on the particular problems presented motleetion of DNA

evidence'!!

74.During the evidace collectionprocess, those involved in the collection of the samples
should weamppropriate barrier clothing to avoid the contamination ofetidence. In

198 |nterpol DNA Monitoring Expert Groupnterpol Handbook on DNA Data Exchange and Prac#t8.

199 As observed by Dr R K Bramley inis PapeQuality Assurance in DNA Profilingt the 1st International DNA
User 6s Co"h2B"eNovemberd992id Lyons.

10 nterpol DNA Monitoring Expert Groupterpol Handbook on DNA Data Exchange and Practé.

"t is to be noted tha¥lr. Barrie Warburton, International Crime Scene Adviser, and Mr. Malcolm Boots, Forensic
Scientist, both from the UK Forensic Science Service, were in Mauritius from 28 January to 15 Februdoy 2008
conducta 6 Cri me Scene Revi ewb asfdlldws- obj ecti ves of which wer

(a) training for scene of crime staff with a view to improving their awareness of opportunities to recover DNA

from crime scenes;

(b) support to write protocols for crime scene management;

(c) review kits used and storage protocols for forensic matenal,

(d) review of five unresolved crimes.

[reply to PQ B/224 on 15 April 2008]
Police officers have also benefitted from training programs run by an expert team from Staffordshire University and
by a French Forensic Speciaiiasrtre@dandrapmgmber PQf BY 68 306B
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particular, masks must be worn if the examinestiffering from a cold** Otherwise,
contaminain could occur by thehedding of body fluids. The equipment used to obtain
the samplesnust also be clean. Traditional cleaning methods are not akitedive in
removing DNA. Interpol has suggested that specialgsigned sampling kits with
disposabld DNA f r ee d @apkaging sheuidtbe wsedat the crime sé¢Ehie.

is also suggested that materials and samples from suspects shéelok separate from
those from victims to avoid any risk of cressntaminationThere is also the risk that a
sugpect may be falselymplicated through tampering with the crime scene. The measures
above would assist in reducing this risk. In addition to this, the sufecrme examiner
must seal the exhibits with evidence sealing w&pthat any tampering with tlsample is
evident. Maintaining thecontinuity of the samples also reduces this risk. Items of
evidence should also be stored in secure laboratory areas with access limited to
auttorized personnel. Keeping the analysis of the samples sefraratéhe inveigation

also reduces the risk of tampering. Ittierefore important for these purposes that the
FSL is a separa@gency™.

75.While the measures described above significantly reducasthef contamination, they
do not eliminate it. In order to ensutieat a large proportion of these mistakes are
detected, the record of tlehain of evidence in respect of each item must be strictly
maintained by the police and the scientists in the Forensic Science Agency from
collection until final disposition of theamples. It is important théte record of the chain
of custody of the exhibit materials and sampkesarefully maintained and kept for

production in court.

H2DNA Monitoring Expert Groupnterpol Handbook on DNA Data Exchange and Pragtites1

113 | ;

Ibid at 48.
The evidence should be placed in sealed bags on acquisition. These bags containing the samplelabelléd be
immediately to avoid the need for reopening. Once the bags are sealed, they should not be opened for any reason
before they are handed over to the laboratory. Each item must be packed individually and packaging should not be
reused.

14vide observtions of theLaw Reform Commission of Ireland in i@onsultation Paper on the establishment of a
DNA Databas¢LRC CP29i 2004), at para. 8.58.56
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76.

In addition to this, those involved in the investigagivecess and the victims should give
sanples. Their profiles wouldthen be used to eliminate innocent or accidental
contamination of therime stains. In the UK a Police Elimination Database has been
established for this purpos¥.In the UK, Police Regulations, broughto force in April
2003, require all new recruits to provide DNA&amples for the Police Elimination
Database. If police officers do n@rovide profiles for this database, they are not
permitted to atten@drime scenes. The Police Elimination Database is entirely separate
from theNational DNA Database. Consequently speculative seaaftig® profiles on

the Profile Elimination Database against profifemn unsolved crimes are not carried
out. A profile from theelimination database may only be matched with a specific crime
sceneprofile when there is a real belief that there may have beetaminatiorand there

i s fear t hat t he rati o of 6l egiti mate

unacceptably high'®

It is suggested that ANA Profiling Board could be set up, which wdibe responsible
inter aliafor keeping under review the procedures adopted byptiiee in respect of
crime scene examinations to ensure that they meet téobnical advances, the
technological improvements and the addednplications DNA evidence prass and
that they reflect best practice procedurdfintaining reliable procedures requires
provisions to verify and review protocols arregular basis. In the regulation of day

day procedures, it is as important to establish systems which enstrmitii@um

15 gee, for instance, the Forensic Science Sedfine National DNA Database Annual Report 2@ at 19 for

a description of this databas¥ide also 2005 Report of the Law Reform Commission of Ireland on the
Establishment of a DNA Databe, at para. 4.38.41, and of theVictorian Parliament Law Reform Committee
Report on OFor ensi agbasBsa@rimnalingeandg®NAobBPaB829( 2004) at

1 To identify the profile of a possible suspect involves eliminating from crime scene samples the DNA deposited

by those with legitimate access and eliminating all possible sources of contamifmatiee with legitimate access

include investigators, as well as witnesses or suspects who are able to demonstrate a legitimate reason for the
presence of their DNA at the crime scene. In UK, the 2002 Blakey Report expressed concern at the number of
for which 6legitimate access outcomesd were bei

samples
t he

scientific support community that the ratio of

high [Home Office, Blakeylnde the Microscopé Refocused2002) 10].
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standads are routinely met, as it is to provide the means to review and rectify instances

where conduct falls short of thesndards?’

(b) Thelndependence of theustodian of the DNA Database ahe Reliability of
Laboratory Processes

77.1n seting up a national database, the body who will ac€astodian over the database
and the samples must be named inl#ggslation. This body will have the vital function
of ensuring thesecurity of the database and also of guaranteeing the accuracy of the
results on it. It will manage the destruction of the profiles wiagropriate. It will be
required to ensure that the DNA samples @aected from interference and destroyed
where this is deemaukcessary.

Strong security measures should be implelerio ensure that the information on the
database is used only for the permitted purposes set out in the legisatiogent and
effective safeguards must haalsoto be put in place to ensure that all biological samples
are stored under appropriatelgcure conditionsAn efficient system should be designed

to ensure that both the DNA profiles and samples are destroyed as provided for by
legislationExpert advice shoulde soughtegarding the precise form that these measures
should take:®

It is theefore crucial that theustodianof the databasbe independenand competent
and that the public have confidence in its abilitgaory out this taskit may give rise to

a potential conflict of interests if the same bodthe Forensic Science Laboragbr

"vidleVictorian Parliament Law Reform Committee Report

Criminal l nvesti gé#t7i onsé (2004) at pp. 316

118 vide 2005 Reporiof the Law Reform Commission of Irelarah the Establishment of a DNA Databasat
paragraphs 4.19, 4.22, and 4.29.
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performs the dual functis of acting as custodian andsagplier of profiles through the
carrying out of laboratory processes.We consider, therefore, that@NA Profiling

Board should be establishetd overview the operation of the database (andirggc
aspects associated therewith), the handling of samples and profiles, and the integrity of

laboratory processes.

78.1n line with bestinternational practices, égislative arrangement®r the independent
external review of this bodfexternal oversightwill be necessary to inspire and ensure
public confidence in its operation, security and capacityefficiency, integrity and
confidentiality*?° The external review should be conducted on a regular basis to examine
the operation of the database and wmkenrecommendations for any changes that should
be implemented.

79.The accuracy of a DNA analysis depends on the quality control and quality assurance
procedures in the forensic laboratory. Quality control refers to measures to help ensure
that each DNA angbis result meets a required standard of quiit@Quality assurance
refers to monitoring, verifying and documenting laboratory performance. Laboratory
accreditation programs are a useful technique for ensuring quality control and assurance

in the DNA anaysis process. These programs set high standards and prog¢éuallires

119v/ide observationsf the Law ReformCommission of Ireland in it€onsultation Paper on the establishment of a
DNA Databas€LRC CP29i 2004), at para. 8.15.

We appreciate that a tednem Staffordshire University visited Mauritius in November 2007 and assessed the needs
of the Forensic Science Laboratory. It identified fields in which training was required: forensic awareness; expert
witness training, and training of the staff itséfe understand that, from 28 January to 15 February 2008, a Scoping
Study todevelop a longerm strategy for the use and development of forensic science in Mauritius had been
conducted, with a view to establishing a user requirement for the laboratays &ésensic science standards, and
preparing a report on development issues for a-teng strategy for the use of forensic sciendgdd reply to PQ

B/224 on 15 April 208]

120 For a comparative review of mechanisms of oversight, vide observations tfi Reform Commission of
Ireland in itsConsultation Paper on the establishment of a DNA Datafid®3€ CP29i 2004), at para. 8.08.13.

12 \We take note that in May 2006 new equipment was acquired by the Forensic Science Laboratory which has
enabled thdaboratory to use modern and improved technology in accordance with international standards in the
field of DNA profiling [vide reply to PQ B/838 on 15 July 2008].
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with best international standardend ensure that there is external oversight of

compliance with them??

80.At present, there are no private laboratories conducting forensic analyssirfee
investigation purposes operating within this jurisdiction. It is possible that a private
laboratory or a number @&uch laboratories may seek to conduct forensic analysis in the
future. This will become more probable in the future when the cd3Né¥ profiling has
decreased. As a result, the approprlatgslative framework must be in place to guard
against incompetencar abuse by these orgaations. While the emergence of private
forensic laboratories is to be encouraged in that the compeids® could enhance
service, the private laboratories should be subject to accredipatioedures and external
audit systems.The private forensic laboratories will merely be responsible for generating
a profile from the samples. Once the profile has lyEgrerated, it should be forwarded to
the custodian of the database. Records of it may be retained until the conclusion of the
trial in respect of which the profiling was carried out. The crime scene and comparator
samples should also be dispatched toitltkependent body for appropriate storage or
destruction, depending on the case in hand, after their functions in respect of them have

been completed.

81.There is also a need to facilitate timely defence access to forensic services. Effective
facilities shoutl be provided to suspects to permit them a secure, independent scientific

scrutiny of DNA samples alleged to relate to thém.

2Zyvictorian Parliament Law Reform CommitteenCORmiqmeort on
Investigati ons80(2004) at pp. 355

123bid., atpp. 361 seq.
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(c) Use of Population Genetics in the Statistical Evaluation@NA Match

82.0n the establishment of a DNA database, evidehcemmat ches bet ween
profile and a DNA profile from a crime scene would be adduced in cotatist®al
models have beeredeloped to calculate and explain the significance of a match between
two profiles. It is accepted that every individyabther than an identical twin, has a
unique genetianakeup, determined by his/her unique genetic inheritance. However, a
DNA profile is not obtained from the coding regions of the DNA molecule containing the
uniquegenetic material, and therefore it cahibe assumed that the profile is uniglie.
two profiles are found to be a perfect match, then the significance of the nesds to
be explained. Statistical evidence is required to show that the match waseray
coincidental; that the probabilitgf a coincidental match was semote thatthe two
profiles were likely to have been obtained from the same soliocdo this, population
geneticists have used population databases containing pridiles to estimate the
frequency of each possible combinatof alleles at a givelocus. As the DNA daibases
may contain only a smafiroportion of the DNAprofiles of the population, it has been
necessary to develop statistical modads extrapolate from this small database the

frequency of each possible comdtion ofalleles in the population at larg#'

83.Many jurisdictions have discrete databases for ethnic groups. In the USA, the UK, New
Zealand and some Australian jurisdictions, the DNA database relating to the ethnic
population subgroup of which the ased is a member can be taken into account in

calculating the likelihood ratit’® But doubts have been cast, however, on the attempts

1241bid., atpp. 351 seq. Vide alsabservations of the Law Reform Commission of Ireland, i€issultation Paper
on the establishment of a DNA Datab&sBRC CP29i 2004), at parad.03 seq.

1% The UK has two population subgroup databases for the Afro Caribbean arBdkidtani subgroups and claims

the ability of these databases to distinguish between Caucasians ax@@afifsbeans in nearly 85 per cent of cases.

Se e Du s tinexorable @dpdnsion of the DNA forensic database and the looming spectre of an early 21st

century phrenologyd (2002) 9. The USA has subgroup

maintains subgroup databases for the Eastern Polynesiate/@olynesian and Asian populations. New Zealand

authorities also obtain detailed background on the ethnic origin of donors of forensic DNA samples, while the VFSC
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made to date to identify race as a distinguishing factor in databases, and to calculate the

probability of a coincidental nieh with another person of the same rie.

84.0ne of the difficulties with match probability evidence is the impressi@absbluteness
that it conveysThere appears to be a fairly widespreadcongeption that there is a real

0 st a tpirsothiacbaibhé assigndi totagrofile but this is not the case. There is

an

infinite range of ways of carrying out the calculation that underlies the figure given. The

method chosen in the individual case must be seen to be as much a matter ofaspin

ion

one given in ther areas of forensic scient@While various methods have been devised

to calculate the likelihood that a matcbuld be achieved by coincidence, they all rely,

however, on certain assumptioabout the frequency at which profiles occur in the

population™®

Nonetheless, it is evident that the present DNA profiling system is indicative of a

probability in the order of less than one in a thousand million or less than one in a bi

that a randomly selected, unknown, unrelated person would share this pitf the

llion

matching person. There is widespread acceptance within the scientific community as to

the reliability of the science of DNA evidenae general. Indeedhere is noscientific

does not identify the donorés et hnici tcynformaitnewhidiew Ze al

indicates racial pedigree over a period of four
New Zeal and DR IntBraationdd @onféréhce on Forensic Human Identificatioondon, 2326
October 1999, Cdarence papers, 4.

126 The Victoria Forensic Science Centre submitted toL#® Reform Committee of the Victorian Parliament on

gener a

OForensic Sampling and DNA Dthatthebethsiagtysof thensusgectismot relaviant | nv e s
to any calcudtion performed to determine the evidential value of matching DNA profiles [VFSC, Submission

23S3,2].

2] an Evett, et al, ODNA Profiling: A Discussion of |
Probabil i €Crimma ltaw RevigvB40 BAP.

Twowaysof cal cul ating match probabilities have been use:
met hod, the probability that 6a randomly selected, unk
the suspect,iscalculated. The second method is to calculate a 061l i ke

the two profiles coming from the one person, to the probability that they come from different people. See ALRC,

Discussion Paper 662002) 886. Vide observatiomd the Law Reform Commission of Ireland, in @®nsultation
Paper on the establishment of a DNA Datab@$RC CP29 2004), at para. 9.3@.36.
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publication available which disputes the validity of the underhgogntific theory in

respect of the DNA profiling systef’

85.1t would make sens& usif an expert group on the statistical presentation of a DNA
matchcould be consulted and guidangevided in the form of a professional code of
practice on the presetitan of the statistical significance of a DNA matén Institute of
Forensic Scienceould beestablished for research/training in forensic sciemdach
would undertake further research into the calculation of DNA matches.

(4) The Admissihility and Probative Value of DNA Evidence

86.DNA evidence is relevant in a relatively small proportion of criminal proceedifigs.
cases where the identity of the perpetrator is not at issue, DNA evidence is not relevant.
Nor is it relevantwhere the crime scene has ngtelded DNA evidenceWhile the
number of cases in which DNA evidence is relevant may still be relatbrebll, the
impact of DNA evidence in those cases where it is available is wahted.While
DNA evidence may have a compelling effect in crimimal$, cution must be exercised
first, to ensure that the evidence is clearly presented and fully comprehended and

secondly, to ensure that its effect is not disproportionate to its probative value.

129v/ide Final Report of the Parliament of New South Wales Legislative Standing Committee on Law and Justice in
i t s 06 Re vOrimew (FardnsictProeedures) Act 2@00 ( 2 0 0 2 ) Seetalsod.anwgReforh £Zommission of
Ireland, in itsConsultation Paper on the establishment of a DNA DatafladR€ CP29i 2004), at para. 9.03.

130 In the reply given to PQ B//838no15 July 2008, Dr. Hon. Prime Minister indicated tlsice 2001
deoxyribonucleic acid (DNA) testing has been resorted to as a tool in crime investigation in 107 cases. These tests
have led to the elucidation of ten cases. In three of these cases,aestsawied out abroad during the period 2001

to 2003. For the seven remaining cases, testing was done locally by the Forensic Science Laboratory during the
period 20072008.
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(@ DNA Evidence and the Prosecutords Case

87.Even wherelte probative value of the DNA evidence is limited, ibaieved that its
presence wil|l st r e n gdasgeaally intcases thatrrediexl éaigelyton o n 6 s

circumstantial evidenctE*

88.1t should be noted that the potential power of DNA profilingcriminal investigations
should not necessarily be reflected in the numbers of court cases. Much of itsisnpact
behind the scenesxcluding suspects and reducing court load through plea chandes
bargaining:*> The existence of DNA evidence is said have an influence on the

admissions made by suspects in criminal investigatitins.

BlvVidleVi ctorian Parliament Law Reform CadmDNA Databases Repor t
Criminal Il nvestigationsé (2004) at pp. 378 seq.

Mar k Findlay and Jul i a Bvdénge? Olisarvation€ lorathel usenaj DNAgin ceran e n s i ¢
criminal trial sQurent(ssuesircCrimi?abDl0s8G69, hadlis3o)say at 272:
AThe compelling nature of DNA gives it a special r¢
has commented to the review that without the inclusion of DNA evidence, the circumstantial case in
qguestion would not have been peoated. Theinference is that DNA becomes the cendrece of a
circumstanti al case and only requires corroboration

¥patricia Weiser Easteal and Si mon TeEead and lsdues Papari2& For e
(1990) Australian Institute of Criminology, at http://www.aic.gov.au., 3.
133 Jane Taupin in a research thesis [Master of Arts Thesis, Department of Criminology, University of Melbourne
e nt ilmpaet of DNA Profiling on the Crimiha J u s t i JcegamiBeyl the esend DNA profiling in sexual
offence cases during 198991, found that only 97 of the 621 cases in which DNA samples were submitted were
ultimately analyzed. The study revealed that the use of DNA evidence in thesavaasest always relevant; if
consent and not identity was at issue, the DNA evidence was not required. In the cases analyzed, approximately
equal numbers of suspects were included and excluded. The study examined the role of the DNA evidence in the
sexual éfence cases and concluded:
AiThe main value of DNA profiling is i trialtlthsea ear |l i e
powerful investigative tool for excluding people falsely suspectédvolvement in a crime. It can provide
very strong eidence of involvement, and this often enough to induce the defendant to plead guilty, or to
fight the case on consent. 0
See also H. Roberts, Taupin andl. Raymond,The Role of DNA Profiling in Criminal Investigatioat 4.
It appears that DNA profitg techniques in the United Kingdom has also lead to pleas of guithen suspects are
told thata link exists between them and an unsolved crime, they tend to admit to the crime rather than take it
through to trial [WA Legislation Committe€prensic Rocedures and DNA Profilgr Report 481999)].
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89.We strongly advise thah¢ Office ofDirector of Public Prosecutiongonducs regularly

a research studgn the impact of DNA evidence on criminaosecutions/proceedings,

specifically including:

(a) the number of investigations in which DNA evidence is used, indicatintypleeof
offence involved, and specifically identifying serious crimes againstptrson,
sexual offences; and

(b) in relation to prosecutions involving DNevidence,

(i) the number of guilty pleas and findings of guilt recorded;
(i) the number of prosecutions resulting primarily from a DNA databestion;
(i) the role of the DNA evidence; and

(iv)whether the DNA evidence was contested and, if so, on what basis.

(b) DNA Evidence in Court

90. Courts, around the world, haaecepted the reliability of the DN#&chnology in general.
In Britain, Lord Taylor CJ introduced his decisionRnv Gordo®*wi t h t hee wor ds
do not doubt the wvalidity almthe Austrblianecase f DN A
of R v Kraget® the reliability and accuracy of the DNA technology in place was
accepted due to the absence oiemtific evidence disputing itseliability. It was
commented by Hunt CJ in the Australian casdRof Pantoja®*t h at tésbBnly Aas
been accepted by the courts for some years as an acceptable scientific technique for the
identification of the source of bRbdi | y t

Pengelly®’ the scientific reliability of DNA testing was accepted withquestion. The

134(1995) 1 Cr App R 290.
13512001] SASC 64.

136(1996) 88 A Crim R 554.
13711992] 1 NZLR 545.
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same conclusion lsgbeen drawn in the U It is apparent from this that, irrespectivk
the problems concerning DNA evidence which are disculssknlv, DNA technology in
general is a valuable tool in criminal casesl will continue to besed in the future. In
reality while thereliability of the results of this profiling technique have been catienl
question, the theory of the DNA profiling technique has not befered*>®

Probative Value of a DNA Match:

91.Whatis the evidential sigficance of a mtcH? On the establishment of a DNA database,
evidence omat ches between a suspectos Rine profi
scene would be adduceddaurt. Of course, such a match does mean that the suspect
committed the crime. Whela matctconstitutes evidence that the suspect is the source of
the sample, iloes not always in the absence of other evidence show thaéféredant
has committed the crime. This was clearly expressedripps JA in the Australian case
Rv Greel{°He dated thatthé mat chd in this case only pro\
the defendant was responsible for the crime not that he actually wasféineler. As he
observed, in this cas ot imnthdabsericena othehevidence, r e s
prove beyond reasonable doubat the appellant was the persasponsible for semen
stathso.

92.TheLaw Reform Commi ssion of l reland in i1ts
of a DNA Dat aixeasend why d match may ot sonclusivatpw the

138 Seefor instance, Bite v WoodalB85 SE 2d 253.

139 Viide Law Reform Commission of Ireland, in i@onsultationPaper on the establishment of a DNA Database
(LRC CP29i 2004), at para. 9.04.

140New South Wales Court of Criminal Appeal 26 March 1993.

141 pid at 9.
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guilt of the defendanit*? There could be explanations fornaatch other than that the

crime scene sample originated from tlefendant.

First, the match could have arisen due to an error orpaineof the laboratory staff in
conducting the DNA aalysis. An errocould be made at any stage in the DNA profiling.
There is thepossibility of errors being made at the DMktraction, quantification and
amplification and detection stagddislabelling samples is alsa potential human error
that could acur!*® While protocols andorecautions can be introduced teduce the
amount of errorsthe potential for human error can never be completely rem&¥ed.
Miscarriages of justice can therefore arise if a match is regardegroasg the

defendant 6s gui |t

Secondly, contamination of samples can also lead to eratches. This could arise
where a member of the laboratory staffcidetally contaminates the sampfe. For
example, he/sheould inadvertently mix the sample with other samples. The sample
couldalso become contaminated through inadequate storage facilitieslabtratory in
guestion. The sensitivity of the present profilitechnology means that there is an
increased risk of accidentatontaminatiort®® This arose in New Zealand where

12\/ide Law Reform Commission of Irelan@onsultation Paper on the establishment of a DNA DatakiaR€

CP291 2004), at para. 9.08.11.

The United States National Research Council adverted
Evidenced (National Academy Press 1996) at 80Qated t obse
with some risk of error. There are potential sources of error at every stage in the processing of physical evidence,

from collection in the field through laboratoayn al ysi s t o i nterpretation of result

91'n Puit AGDNA BviAdemicte :ErQfofrias VBgds RevieslournaCls Amilv2002, it is

reported .the consequence which a clerical error occurring in a Las Vegas forensic laboratory had. This arose when a
man in a detention centre accused another of raping him. DNi#éegravere taken from both men and their profiles

were entered on to the State DNA database. One mands |
charged with these offences. I't emerged thatcehkematad:
name when entering the profiles on to the DNA database. This resulted in a false match.

See Koehler A0n Conveying the Probative Value of DNA
R a t ®mveérsityof Colorado Law Revied71.

“Freidman ADNA Profiling i nternatioral Jaumha of Offeadert Tiherapyand 19 9 9)
Comparative Criminology68 at 173.
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traditional investigative methods discovered that the suspect coultiava committed

the offencedespite the fact that his profited matched the crime scene proffle.

Thirdly, pre-analytical erromay arisewhen the results are abnormal because of the way

the pecimen wadreated befre the laboratory received'it® Forensic samples may be

old, of low volume or have been kept in bad conditions priolabmratory analysis.
Specimens may also have been subjecteid ou r i a | -eaithp freez¢hampaction,
bakingand irradiatiorunder the sun, contamination by animal deposits, bacterial or other
microbial infestation and Bl manner of o'? IBech preamalgtieat me nt s
treatment of a forensic sample may lead to less definiggalts being obtained than

those, which would be acquired fromfaf r e s h 3°° Thaefope) centamination may

impact appreciably on the reliability &NA evidence. It is also questionable whether
contaminated samplese of sufficient accuracy to be used as evidence implicating the
accused at all. This will, in practice, depend on the extent to wtiichsample is
degraded. Even if the match is of sufficient accurachdacadmitted, a match from a
contaminated sample will always belofe ss probative value than

sanp | e 6.

Fourthly, even where there is no error in handlingstmaple and there is indeed a match,

it is possible that this is a changgtch or an accidental match. A DNA profile consists

147 Despite reviews by a number of bodies, the cause of the contamination was not detected. [Rt Hon Sir Thomas
Eichebaum and Professor Sir John Sé¢port on DNA Anomali€3) November 1999]. It was ultimately accepted
by a Ministerial Inquiry that the incorrect results were almost definitely caused by accidental contamination that

occurred during the early stagesofpcessi ng the DNA sample [See Judge Ton
Court Papmd delivered at I nterpol s Third -RinNowmherat i onal
2003].

young ADNAI EevyiodredhcRReasonabl e Dowht 20 Crim LR 264 at 2¢

%91bid at 266.

1010 R v Juric[Supreme Court of Victoria Court of Appeal 29 May 2002] the Victorian Court of Appeal noted the
difference between a pure and unadulterated sample that can give rise to statistical improbabilities running into the
millions or even billions and a sample so old and adulterated that an expert is prevented from giving an opinion on
the statistical probabilities.
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of only as mal | section of an indivunguealkti§s DNA
theoretically at least, possible that two individuals other tdantical twns could have

the same sampf8! It is more likely thats uch a fic handacurnameng hd wo
close relatives>? The chance of such a coincidence significantlyréases as the number

of loci examined along the DNA molecule increaSést is to be noted thah the UK,

no true chance matches entailingt | | S G Mofiled have Eeenpdentified?

Fifthly, a match could have resulted from tampering wté crime sene. This could

arise if the actual offender, a politenvesti gat or or ot her per s
genetic sample at theime scene. This is not as improbable as it seems given the ease
with which such a substitution could take place. While it ésyvdifficult to lift a
fingerprint from one place and leave it in another plé@ssferring DNA evidence is a
relatively easy task. It could involtbe picking up of a cigarette butt with saliva on it or
takingahaif r om s omeoneds itabactimeasacenke. Adthoyglo thak ofi n g
tampering by polie investigators could be minin@d by proper procedurebeing in

place to preventiti onl y t h ethe lboblishnakdetihosedwho are myopically pro
police would discountthe fabrication of eden c &®In any event, appropriate
safeguardsannot alleviate the risk of a sample being planted by a persmnnected

with the police forceThe risk of such an eventuality cannot be ridatland significantly
decreases the value of DNA evidencehedbsence of other evidence suggesting that the

151 As affirmed in Hageman, Prevett and MurMA HandbooKButterworths Canada Ltd 2002) at 41.
132 Eor example R v Watter€nglish Court of Criminal Appeal Criminal Division 19 October 2000.
153 In respect of a profile calculated on the basis of ten thei probability that a randomly selected, unknown,

unrelated person would have the same DNA profile as @gestiis stated in the courts to be 1 in a thousand million
or 1 in a billion. The situation has been summed up as follows:

ilt is agreed that there is a chance that there ar e
remote that chance ibut as stated previously, no two unrelated individuals have ever been found to match

at greater than six |l ocio.

[Dr Raymondo6és submission to the Parliament of New Sout

JusticeReview of the Crimes(Forendttocedures)Act 2000Report No 18 (February 2002) at 26.]
% Forensic Science ServicBhe National DNA Database Annual Report 2GI®3,at 15.
%5 The Public Defenders Submission to the Parliament of New South Wales Standing Committee on Law and

JusticeReview of the Crimes (Forensic Procedures) Act 2B80ort No. 18 (February 2002) at 37.
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accused was at thegime scene. This risk of tampering also reinforces the importance of

establishing an independent and secure repository for thedaibase.

Finally, the suspect could have been at @& scene for aumber of innocent reasons

T including having come accidentalicross the victim. Presence at a crime scene does

not automaticallyestablish criminal culpability. In many instances, the suspect wiél be

friend or relative of the victimrad, in such cases, the probatwedue of a DNA match

may be very limited as there are valid reasehy the suspect would have been at the
location. As aresult,itmuste r emembered that -fegbnologysi
necessary to have aigperly resourced police force that will needctinduct traditional

investigation and evidence gathering.

93.The unanimousview of the courts has been to hold DNA evidence in general to be

admissible the admisdiility of the DNA evidence canof course, bechallenged as a
preliminary issueln the US, the first serious challenge to the admissibilityDbA
evidence arose ifPeoplev Castro™® It was acknowledged irihis case that DNA
evidence will generally be admitted into court thre basis that it satigfs theUnited
States v Fry8’ test. It wasaccepted that preial hearings must be held to determine
whether theesting laboratory performed the accepted scientific techniquasailyang
the forensic samples in the particular case. The New %ogremeCourt in People v
Castroproposed a comprehensigiscovery regime concerning DNA testing whereby all
the evidenceconcerning the testing, sampling, chain of custody etc woulddbdtted
and considered in the pteal hearing. Prdrial hearings are alsdeld in other
jurisdictions todecide on the admissibility of the DNA evidence in questionR n
Doheny and Adam¥ it was held that the risk of laboratory error, thethod of DNA

analysis used and the basis of subsequent statisad@llation shouldoe examined

1961989 545 NYS 2d 985 (New York Supreme Court).

157 United States v Fry€1923) 293 F 1013. This test states that novel scientific evidence will be admissible into
court if it is sufficiently established to have gained general acceptance in the field in which it belongs.

1%8(1997) 1Cr App R 369 at 36370.
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before trial to decide if the evidensbould be admitted. A similar approach is adopted in
Australia in considering whether the evidence should be admitted into couR. vn

Tran'°

DNA evidence was excluded as a result of dubimethodology,possible
contamination or crossovers of tracksgcomplete bands on the autorad, controversial
interpretation of faintresults, contested statistical interpretation and the absence of an
appropriate database. Holding an evidential hearing to deciggherthe match is
sufficiently reliable to be admittedoesa long way to rectifying the problems detailed
above with respect ttaboratory errors and sample contamination. It also avoids the
problem of leaving conflicting expert testimony about the religboit specific DNA
testing methods as a factual matter for the jurgecide. This is problematic as it may

| ead t o t heveragwed by thé bcemtiicggarb in igh the evidence is

pr e s &landcetheefore accepting the evidence even thoughiitraiable.

94.The question has arisen whether DNA evidence is sufficient on its own to warrant a
conviction, or whether additional supportive or corroborative evidence is needed.
Corroboration is not required as a matter of law, although a court \weukdpectedto
approach suckvidence with caution as it is potentially unreliable [as much as would be
the evidence of an accomplice or identification evidengagh case would have to be
considered on an individual basis in order to decide if corroboratioedessary in the
particular case. This is evident from the casB of Watters® This was a case where the
prosecution sought to rely almost solely on DNA evidence. The Court of Appeal
concluded in this case that the DNA evidence alone was not enougtouad a
conviction in this particular case. This decision however was clearly grounded in the facts
of the case.

This is evident from the following:

159(1990) 50 A Crim R 233.
10R v Humphre§1999] SASC 67.

181 R v Watterourt of Appeal 19 October 2000.
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AfEvery case of this kind has to be judged
the court tasay, when a figure reaches a certain level it is safe to leave it to the jury, but
below that it is not. But in every case one has to put the DNA evidence in the context of

the rest of the evidence and decide whether taken as a whole it does amourng a pr
facie caseo.

In this particularc a s e , it was the possibility that t
brothers that led the court to refuse to admit the DNA evidence in the absence of material

independent supporting evidence.

While it is acceptedhiat in a large volume of cases, DN&Xidence alone will not be
enough to ground a conviction, it is evidémat a DNA match could in certain instances
prove the guilt of thelefendant beyond reasonable dotibt.

95. A related question is whether a match alai through a profile which is acquired in breach
of the rules, which govern how it is to be obtained, and is placed on the national database
should be admissible in court. The situation would in essence depemwidetimer the breach
of the rules is unconsttional or illegal and the rules governing the admissibility of such

types of evidence would be applicable and would determine the'fsue.

Presentation of Evidence at Trial:

96.DNA evidencewould bepresented by the forensic scientist, as an expeneggteither
as a O6match probabi | {**Wha is importamtgo bear id mindkse | i h o
thatfailure to present the DNAnatch obtained from the DNA database in a statistically
accurate waywould infringe theright of an accusetb a fair hearing, as required by
section 10(1) of the Constitution as well as the right to be presumed innocent, as

guaranted by section 10(2)(a) of the Constitution.

182 \/ide Law Reform Commission of Irelan@onsultation Paper on thesEablishment of a DNA DatabageRC

CP29i 2004), at para. 9.23.

183 Vide P.R. DominguelLaw of Evidencg2001, University of Mauritius, Centre for Lifelong Learning], Units
1.4.2.2 and 9.5.

%4 vide, supra, para. 84.
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97.0ne related question is whether the scientific evidence cagiviem by way of a
certificate (Deenmg Provisions). Such a provision, in our opiniamuld be contrary to
section 10(1) of the Constitution; it would taint the hearing of a charge with unfairness.
This is so as theesults of DNA analysis can be open to differing interpretatiBrperts
may differin their opinions as to the number of contributors whose DNgtasent in a
mixed samplé® While refinements in profiling technology and the resolution of
problems associated with the presentation of complex evidence may reduce thaf range
conested evidentiary issues, it is unlikely that these issues will ever be entirely
eliminated. From a technical perspective, even with technological advances, the
possibility of flawed execution, differences of interpretation and the disgigeticance
of the results will remainFairness requires that the expert witness testifies as to the
actual processes used in the DNA analgsighat a court can ascertain not merely the
protocols or standards applying to the conduct of forensic DNA analysis, buthalso
actual steps taken. A deeming provision would have the effect of closing off, rather than
ventilating, the consideration of the DNA evidence.

It is noteworthy thathte Law Reform Committee of the Victorian Parliament in its 2004
Report onampliregsacd SDNA Databases in Crim
Australian courts have proceeded beyond their initial conasrto the validity of the

profiling system, to inquire into the validity of the specifimcesses used to obtain the
evidence aissue.The Committee concluded thdtwould not be appropriate or desirable

to 6deemd the evidence produced by DNA sa

remain a number of grounds on which the reliability of the evidence may be contésted.

1% 1n R v Lisoff[1999] NSW CCA 364, experts contested the significance attributed to bands occurring in DNA
analyses undertaken using the silver staining technique.
¥yvictorian Parl

r m Law Ref or ing &bd DNAiDatabases iGRmimalo r t o n
Investigati a408.6

i ament
(2004) at p
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98.0ne common error that is made ipresenting evidence s known as the 0p
f a | |*®4wehighdwhen it happens infringes the right t@gumption of innocenc&his
error could be made by the forensic scientist in presenting the evidence. Alternatively, it
could be made by counsel or by the judge in summing up the evidence. Or it could be
made by the jury in applying the evidence even though the evidence has in fact been

presented and summed up correctly.

There arewo questionswhich may beasked concerng evidence of a match between a
defendant 6s profile and the profile obtai
probability that the defendantdés DNA profil
he is innocent? Secondly, what is the probabihigt the defendant is innocent, given that

his or her DNA profile matches the crime scene profile? The first question assumes the
innocence of the defendant and asks about the chance of getting such.a matishan

appropriate question for an expastanswerThe second assumes the d
mat ches and asks about gui |t or i hnocen
inadvertently giving the answer to the first question as the answer to the £&cond.
Expressed in anotbhedos whagl | dieche iNprokatcut he

necessarily translate into the ®quivalent

99.Controversy has also arisenoveh et h er B a yskosldbe Tisecimformutating
probabilities. This is a standandathenatical formula which essentially explains how to
assessnformation, such as evidencejthin the laws of probabiltyAp pl yi ng Baye
Theorem in this context would involve multiplyinige likelihood ratio by the prior odds
(their assessment of th@obalh | i t y of the defendantods gqgui

evidence). This would then produce the posterior odds;dlwailation that the defendant

%7 vide Law Reform Commission of Irelan@onsultation Paper on the Establishment of a DNA DatalfaRE
CP29i 2004), at para. 9.39.38; alsoVictorian Parliament Law Reform Committee® ort on 6 For ensi c
andDNA Dat abases in Criminal I nvestigationsd (2004) at r

p Balding and P Donnelly AThe Prosecutor ds Sdealsol acy an
R. v. Deen,The Times, January 10, 1994, CA; and see®Gondon[1995] 1 Cr.App.R. 290, CA.

Matthew Goode ASome Observations AdelaifeLanBeviendsat50.f DNA F
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is guilty given the DNA evidence aritle other evidence presented at tHalHowever

rather tharsubjecting thgury to a very complex analysis of statistics, it couldnbare

appropriate simply to inform the jury that the DNA match is eeidence of the
defendant 6s gui |t a n d eviddamee tinto tadtauyt indecsling t a k €
whether the guilt of the defidanthas been proved beyond reasonable doubt. The use of

this theorenwas initially accepted iR vDoheny &Adams’ but its use wasiltimately

rejected by the Court of Appedhis was on the basis thtte use of Bayes Theorem

would plunge the jury intoinappropriate and unnecessary realms of theory and

complexity deflecting therfrom their proper task.

100. The cogency of DNA evidence makes it particularly important that: (a) DNA testing
is rigorously conducted to obviate the risk of laboratory errorh@)rethod of DNA
analysis and the basis of subsequent statistical calculation should, as far as possible,
be transparent to the defence; and (c) the true import of the resultant conclusion is

accurately and fairly explained to the jury.

101. To achieve thesends, the following procedural guidelines were laid dowR.irv.
Doheny and Adamigl997] 1 Cr.App.R. 369CA. First, the scientist should adduce
the evidence of DNA comparisons together with calculations of the random
occurrence ratio. Secondly, tpeoseution should serve on the defence sufficient
details of how the calculations were carried out so as to allow the basiesef th
calculations to be scrutirezl. Thirdly, on request the forensic science service should
make available to a defence expert tfmabases upon which the calculations were

based.

When the scientist testifies, it is important that he should not overstep the line which

separates his province from that of the jury. He should explain the nature of the match

""Redmanye fAiDoubts and Burdens: DNA Evidence, Probabili

171(1997) 1Cr App R 369 (CA).
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102.

between the DNA in the crimstain and the defendant's DNA. He should, on the
basis of empirical statistical data, give the jury the random occurrence ratio, the
frequency with which the matching DNA characteristics were likely to be found in
the population at large. If the necessdaya are available, it might be appropriate to
state how many people with those matching characteristics were likely to beiriound
the populationor perhaps within a more limited sgboup. That would often be the
limit of the evidence which could proge be adduced. A scientist should not be
asked his opinion on the likelihood that it was the defendant who left the crime stain,
nor when giving evidence should he use terminology which might lead a jury to

believe that he was expressing an opinion.

In summing up, the judge should explain the relevance of the random occurrence
ratio; and he should draw attention to the extraneous circumstances which gave that
ratio its significance; and to any extraneous evidence which conflicted with the

suggestion thathe defendant was responsible for the crime Sfain.

In R. v. Mitchell[The Times, July 8, 2004, QAit was held that evidence of a DNA
profile taken from the crime scene that does not match the accused is powerful
evidence which the jury should considerd weigh in the scale of the prosecution
evidence; and it had been a misdirection to direct the jury that anatsh was
neutral, helping neither side, where there had been expert evidence to the effect that,
since the possibility of contamination couldt be eliminated, it was possible that,
whilst the DNA was not that of the defendant, it might not have been the offender’s
either; this was theory or speculation, which the judge raised to the status of
evidential material, whereas what was truly eviddrmaterial was the nematch

with the defendant; in respect of DNA, judges should consider the way scientific

evidence was used for the purposes of a jury's logical and cosenge decision

12 5ee alsdPringle v. R[2003] UKPC 17.
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(E)

making with great care and not raise speculative possibilitiea way which

detracted from evidence that an accused could genuinely rely on.

Concluding Observations:

103.

104.

105.

106.

The Way Forward for Effective Forensic Use of DNA

DNA evidence isa powerful tool for criminal investigation but it ot asubstitute
for proper police investigationrDNA must be used in conjunction with good police
intelligence and investigationncluding traditional ways of gathering evidence as

well as new tools (such as CCBYstems.

It is imperative for those involved with the genation and evaluation of DNA
evidenceo understand itLegal education on presentation of DNA evidence ought to
be organizedor forensic expert withesses, legal practitioners, as well as judicial

officers.

DNA technology is a fast evolving discipline. @aderation should be given as to
whetheror not it may be appropriate to sep a Mauritius Institute of Forensic
Science, which would conduct research in this field and provide the necessary
training to the stakeholders. This institute could, with foredgsistance, aspire to

becomearegional centre of excellence.

Forensic scientists are crucial in the process of having increasingly recourse to DNA
evidence for criminal investigations and prosecutions. Not only must the Forensic
Science Laboratory beel equipped but it must also be perceived as conducting the
laboratory processes in line with best international standards. In order to attract and
retain the best scientists in this field, consideratiuld have to begiven as to
whether or not it shdd be incorporated as a company (which would be in a position
to offer better terms and conditions than those currently offered) and permitted to

provide independent forensic DNA services both to policesasgdects
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