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About the Commission

TheCommission consists qf

(a) a Chairperson, appointed by the Attorn&eneral;

(b) a representative of the Judiciary appointed by the Chiestice;

(c) the SolicitorGeneral or his representative;

(d) a barrister, appointed by the Attorne@eneral after congdtation with the Mauritius Bar
Council;

(e) an attorney, appointed by the Attorne§@eneral after consultation with the Mauritius
Law Society;

(f) a notary, appointed by the Attorne§eneral after consultation with the Chambre des
Notaires;

(9) a fulttime member of the Department of Law of the University of Mauritius, appointed
by the AttorneyGeneral after consultation with the Vigehancellowof the University of
Mauritius; and

(h) two members of the civil society, appointed by the Attorr@gneral.

The Chief Executive Offickas responsibility for all research to be done by the Commission in
the discharge of its functions, for the draif of all reports to be made by the Commission and,

generally, for the dayo-day supervision of the staff and work of the Commission.

The Secretary to the Commission is responsible, under the supervision of the Chief Executive
Officer, for the administtion of the Commission and taking the minutes of all the proceedings

of the Commission.
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(1)

Introductory Note

(10

The Commission is reviewing the law and practice relating to criminal
investigation, arrest and bail at the request of the AtteGeyeral, under section
6(1) of the Law Reform Commission Act 2005.

This paper highlightsome ofthe issues, which stakeholders and interested parties

may wish todiscussThe key issues are summarized in an Annex to this paper.

Legal and Ethical Background to Criminal Investigation

The investigation of criminal offences is the first essential step in the administration
of justice. It is the means by which those accused of a criminal offence may be
brought before the courts. The purpose of investigatiariminal offence is to gather
evidence, to identify the presumed author(s) of the offence, and to present evidence

before a court so that guilt or innocence may be decided.

What will normally trigger a police enquiry into a suspected criminal offenitée
a complaint made to the polfcdolice can, however, initiate action in relation to the
suspected commission of an offence although no member of the public has made a

! Government had announced in its 2880 Programme that it would review the laws and procedures
relating to arrest and bdo ensure a better protection of the constitutional rights of suspects [at paragraph

251].

2 A declaration is a recorded complaint made to the Police with a view to instituting Police action. Note that
Standing Order 117 of Police Standing Ordersieih declarations and police enquiries. There is a duty on a
police officer, when recording a complaint of wounds and blows, to note the apparent injuries sustained by the
declarant.

Standing Order 118 deals with disposal, classification and proseafticases, when an enquiry is
complete.
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declaratior?. Indeed, enquiring officers can ask any member of the public qossti

regarding the alleged comrsien of a criminal offenceQu | e | of ,Judges?d
reproduced as Annexyré€itizens have a duty to help a police officer to discover and
apprehend offenders.

5. During the course of an investigation, police may well exerpswers of arrest.
These powers should be exercised only when necessary and when legal authority to
do soexists. People suspected of committing an offemzker investigation may be
detained. When that is the case, such detainees must be treated hubraagiype
necessary to use force to arrest or detain a suspect. Force may be applied only when
strictly necessary, and then only to the extent required to achieve the lawful purpose

beingpursued

6. For the investigation of a criminal offence to complyhwethical principles, there
must be respect for human dignity and human rights, and compliance with the law by
investigators. Investigation ad criminal offencein a democratic society entails
accountability and responsiveness of tlmvestigators to th community
Investigation must be conducted with due regard to phaciple of non

discrimination

7. The framework for ethical and legal policing is provided by legal norms and
standards, both internatiof@nd domestic, as well as by administrative gfigs,

% paragraph 4 of Standir@yder 117.

“These are laid down in instruments, such as the UN Code of Conduct for Law Enforcement Officials [Res
34/169 of 17 December 1979], the UN Body of Principles for the Protectiéil ¢fersons under Any

Form of Detention or Imprisonment [Res 43/173 of 9 December 1988], the UN Rules for the Protection of
Juveniles Deprived of their Liberty [Res 45/113 of 14 December 1990].
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and instructions and advice issued to police officials on policing matiérs two
guiding principles for ethical police conduct are:

- respect for human dignity, for human rights;

- respect for the legal rule, the principle of legality.

Human ridnts standards are based on the notion of respect for the dignity and worth
of the human person, and that principle is therefore one of the two guiding principles
for ethical police conduct. It can be stated as follows: "Enforcing law and
maintaining pubt order must always be compatible with respect for the human
person.” That basic principle of respect for human rights is offered as a guiding
principle of ethical policing, for policing in a democracy must be based on the
consent of the population. Theéading point for gaining and maintaining that

consent is police respect for human dignity.

The other guiding principle for ethical police conduct is the principle of legality. In a
society where the rule of law prevails, police role is-kmged. A denleof legal

rights or an abuse of authority by police would be a distortion of that role. The
exercise of police power requires respect for, and careful application of, the relevant

rules.

8. The UN Code of Conduct for Law Enforcement Officipl®videsthat fi... like all
agencies of the criminal justice system, every law enforcement agency should be

representative of and responsive and accountable to the community as a whole".

This means that police, as well as other law enforcement agencies, must etsure th
their ranks are sufficiently representative of the community they serve. This means

enhanced career prospects for women in the police force. It also means that minority

® Vide the Standing Orders ttie Mauritius Police Forcef the Mauritius Policéorce and the Code of Ethics
of the Mauritius Police Force.
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9.

groups must be adequately represented within police agencies, through fair-and non
discriminatory recruitment policies, and through policies designed to enable

members of those groups to develop their careers within the agencies.

Police, as well as other law enforcement agencies, have to be aware of, and
responsive to, public needs agxpectations when preventing and detecting criminal

offences.

Accountable policing is achieved through various means: first, the public
accountability of police through democratic political processescondly, judicial

supervision of police activifythirdly, recourse to disciplinary proceedirigs.

It is the responsibility of police and other law enforcement agencies to ensure there
exists in their organization an organizational culture conducive to attitudes and
behaviour for humane and lavased invegations. Investigations have to be
conducted in an impartial and ndiscriminatory manner. This means that all police
and law enforcement officials should be familiar with the community they service, its
ethnic, religious, cultural, and linguistic digéy. They should not condone ethnic,
racial, or sexist stereotyping or slurs in the community, and in the police station.

Command officials should sensitize their subordinates to the importance of

¢ Office of UN High Commissioner for Human Rightdpman Rights & Law Enforceme(it997) at para.

217.

" The Police Force is accountable to the public they serve thrbvegHemocratic political institutions of
government. Policies and practices of law enforcement can also come under public scrutiny through institutions
such as independent Police Complaints Bureau to look into complaints against the police, Police Community
Consultative Groups, etc.

8 As in any other democratic society where the rule of law prevails, the Police Force and any other laws
enforcement agency is accountable to the law. Vide also the Judges' Rules, which are guidelines about the
interrogation ad the taking of statements by police.

® Vide regulations made by the Disciplined Forces Service Commission: DFSC Regulations 1997 and the
Code of Offences against Discipline.

t
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harmonious ethnic, racial, religious, and gender relatibhsy should issue clear
orders on appropriate attitude, languageawss various ethnic/racial and religious
groups, towards women and other vulnerable groups. They should initiate
disciplinary action for discriminatory, insensitive or otherwise inappate
professional behaviour. Officers' initiatives supportive of better community relations

should be rewarded.

10. Three fundamental principles are applicable tdrtiestigative process:
- the presumption of innocence of suspects and accused persons;
- the entitlement to a fair trial of all accused persons;
- respect for the dignity, honour and privacy of all persons.

11. Section 10(2)(a) ofte Constitution providethat everyone charged with a criminal
offence has the right to be presumed innocerilt pnatved guilty according to the law

in a public trial at which he has had all the guarantees necessary for his defence.

Two important points arise out of these provisions:

- Guilt or innocence can be determined only by a competent court, following a
properly conducted trial at which the accused person has had all the
guarantees necessary for his defence;

- The right to be presumed innocent until guilt is proved is fundamental to

securing a fair trial.

All persons under investigation are to be treatedaocent people, whether they
have been arrested or detained, or whether they remain at liberty during the

investigation.

12. Section 10 of the Constitution guarantees that everyone is entitled in full equality to
a fair and public hearing by an independamd impartial court, in the determination

of any criminal charge against him. One would therefore expect that in order for a

9
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person to receive a fair hearing of any charges against him or her, the entire
investigation into the offences leading to thosargés (the gathering of evidence and
the interviewing of suspects) must be conducted in an ethical manner and in

accordance with the legal rules governing investigafions.

Key Issue 1

Can there be a fair trial if there has not been a fair enquanglileiged offence(s)?

Should a prosecution based on an unfair enquiry be regarded as amounting to an
court procestikely to bring the administration of justice into disrepute?

13. The minimumguarantees to secure a fair trial are as follows:

- Rightto be informed promptly and in detail of the charge against him dr her;

- Right to be tried without undue delay (within a reasonable tifne);

1910 Mamode v. R1991) MR 223, it was pointed out that the right to a fait guaranteed by section 10 of the
Constitution implies fair and impartial inquiries by the police into the allegations of accused parties.
But note that iR v. Amasimh({1991) SCJ 210, the trial judge was of the opinion that
"An unfair enquiry may & followed by an unfair trial and a fair enquiry may in its turn lead to an
unfair trial.
The two notions are different and distinct and it would be a wrong proposition in law to say that there
cannot be a fair trial without a fair enquiry. If this wéwébe otherwise, all cases of entrapment would
not be brought to court or at least could not lead to a conviction."”

1 On arresthe or she must be informexs soon as reasonably practicable, in a language that he or she
understandspf the reasamfor his or her arresfsection 5(2) of the Constitutionhs soon as possible after
arrest, he or she must be inf@dnof the charges being brought: section 10(2)(b) of the Constitution.

12 Section 10(1) of the Constitutiofthis right has to be reconciled withahof the accused to be afforded
adequate time to prepare his defence,tarizk represented by counsel of his own chfgeetion 10(2)(c) and
(d) of the Constitution]

10
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- Right to examine, or have examined, the witnesses against him*dr The
accused has the right to obtdre attendance and examination of witnesses on

his or her behalf under the same conditions as witnesses against him or her.

During the course of an investigation, police may encounter witnesses to the
crime whose evidence do not support the case agtiastperson under

investigation. Where such evidence is sufficient to indicate that the person
suspected of the crime was not, in fact, the author of the crime, that person

would cease to be the subject of investigation.

Where such evidence, however, siynpleakens the case against the suspected
person without undermining it completely, sufficient evidence may still remain

to justify charging the suspect and placing him or her on trial. When such is the
case, the prosecution would be expected to make biesitathe accused person

all materials, especially unused materials. Any witness who can give evidence
which weakens the case against the accused person is, as a matter of fact, a
"witness on his or her behalf', which should be made available to hinr or he

under the same conditions as witnesses against him or her.

Key Issue 2

Should there be a statutory obligation on the prosecution to make available to the de
materials, including unused materials, gathered in the course of investigation?

In order to ensure equality of arms between parties to proceedings, should the defe
be under a statutory obligation, after prosecution has disclosed materials in its posse
disclose its case?

13 Section 10(2)(e) of the Constitution.

11
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- Right to be free from compulsion to tegtiigainst himself or herself, or to

confess guilt (Right to remain silerif)

- Right to be free from any arbitrary interference with privaBgarches of
individuals, of their homes and other property, as well as interception of
communications, must beristly legal, and necessary for legitimate law enforcement

purposes’

14. Effective investigation, if it is to be based on respect for human dignity and on the
principle of legality, depends largely on the availability and intelligent use of
scientific and tehnical resources, and on basic policing skills on the part of the
investigators. There exists a strong link between professional competence and the

protection of human rights.

Scientific and technical resources include, for example, the means to exbeine
scene of a crime; items and matter discovered at that scene; other material which may

have value as evidence.

Basic policing skills include, for example, the interviewing of witnesses and suspects;
searching various locations such as open spacedingsiland vehicles, and personal

searches of individuals.

It is the responsibity of Government, in order to maintain an effective and humane
policing system, to adequately equip the Police Force and to ensure police officials
are sufficiently trained sas to be capable to carry out their tasks. Lack of technical

skills or resources is no excuse for human rights violations.

14 Section 10(7) of the Constitution.

15 Sectbn 8(1) and (4)(a)(vii) and section 9 of the Constitution.

12
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Key Issue3

What could be done in order to better achieve the desired goal of effective investigati

Do we need to revie the legal and regulatory framework in order to operate an effe
national criminal intelligence strategy?

15.Information on crime and criminals given to police by confidential informants is

extremely vital, and is sometimes the only means by whichescriminals, in
particular those involved in organized crime, can be brought to justice. The use of
confidential informants by individual police investigators can significantly enhance
the effectiveness of the investigator and his or her unit. Therehavegver,
considerable dangers in this process. First, confidential informants are often criminals
themselves, or closely associated with criminals. Secondly, information is usually
traded for money or other favours. Thirdly, transactions between pdiicalsfand
informants are, of necessity, conducted secretly. It may well happen that an informant
may exploit the situation so that he or she can commit crime and avoid detection. An
informant may also encourage others to commit crime in order to rexagieent for
providing information on that crime. A police official may cause an informant to
encourage others to commit crime which the official can then detect for the purpose
of showing enhanced effectiveness. Moreover, a police official may become
corrypted through his or her dealings with a confidential informant. There is thus the
need for any law enforcement agency to establish a system for the effective
management of confidential informants. It is the responsibility of senior police
officials to laydown clear procedures and guidelines to ensure that the benefits to be
gained from the receipt of confidential information about crime and criminals be

maximized.

13



LISNJ Mg[td 6 | yR t

Law Reform Commission of Mauritius [LRCP A 4 Odza & A 2y t |
FYR . FAfQ ! LINR

aA2
I NAYAYLFE Ly@Sadaalidrzys | NNBa

Key Issue4

What can be done in order to better reassure the community that recocosdidential
informants does not undermine ethical policing?

Are there adequate safeguards to ensure an investigator has, in the course of an
complied with legal and ethical standards? Is there a need for new safeguards? Sk
existing saéguards be strengthened in order to make them more effective?

Should law enforcement officials be subjected to the obligation of having to di
violations of legal and ethical standards to superior officers and, where necessary,
appropriate athorities or organs vested with reviewing or remedial power in respg
alleged violations of human rights by such officials?

(111 Powers of Arrest- Cases and Conditions for Permissible
Deprivation of Liberty

16. Article 9 UDHR [Universal Detaration of Human Rightsproclaims that no one shall be
subjected to arbitrary arrest. Article 9(1) CCRRe International Covenant on Civil and
Palitical Rights]is to the effect that no one shall be deprived of his liberty except on such

grounds and imccordance with such procedure as are established by law.

17.The term "arrest” is defined in the UN Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment as "the act of apprehending a

person for the alleged comnims of an offence or by the action of an authority".

18. The purposes of an arrest are:

- to prevent a person from committing, or continuing to commit, an unlawful
act;

14
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- to enable an investigation to be carried out in relation to an alleged unlawful
act conmitted by the person arrested;
- to present a person before a court for consideration of any charges against

him or her.

19.Under our law, ararrest occurs when a police officer states that he is arresting or
when he uses force to restrain the individuaifrmoving anywhere beyond the
arrestor's control. Section 9(3) of the District and Intermediate Courts (Criminal
Jurisdiction) Act provides that an arrest shall be made by some actual touching or

confining of the body.

20.When by words or conduct a policeioffr makes it clear that he will, if necessary,
use force to prevent the individual from going where he wants to go, an arrest can be
considered to have occurred. A person is thus deemed to be arrested not only when
taken in custody, but whenever he is ridleggl of his freedom of action in any

significant way:°

21. Any person requested by the police to accompany them to a police station will only
be considered as having been arrested when the impression conveyed by the police to

him is that he has no choice aadtompelled to go to the police station.

22. It is important to knowvhen an arrest has occurdeeicause the right to personal liberty of
the individual is guaranteed by section 5 of the constitution. According to section 5(1) of
the Constitution, no persoshall be deprived of his personliberty save as may be
authorizd by law, inter alia, upon reasonable suspicion of his having committed, or being
about to commit, a criminal offence [section 5(1)(e) of the Constitution]; upon reasonable
suspicion of hisbeing likely to commit breaches of the peace [section 5(1)(j) of the

Constitution]; in execution of the order of the Commissioner of Police, upon reasonable

'8 |n Alderson v. Bootlf1969) 2 QB 216, the Court held that an arrest is effected either by using a form of
words that makes it clear to the arrestee that he is no longer free to come ahd gbaases, or by physically
seizing or touching his person and telling him as soon as practicable thereafter that he is under arrest.

15
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suspicion of his having engaged in, or being about to engage in, activities likely to cause a

serbus threat to public safety or public order [section 5(1)(k) of the Constitution].

23. A person arrested has recogrizrights, as guaranteed by section 5(2) to (4) of the
Constitution. Any person who is unlawfully arrested by any other person shall be
entited to compensation from that other person [section 5(5) of the Constitution]. It is
a criminal offence to unlawfully arrest any person [vide sections 258 and 259 of the

Criminal Code].

24.1t is also important to know when an arrest besurred because dhe requirements
of the 1964 Judges Rules, framed by the Judges in England and adopted in Mauritius
in 1965, which operate as a guide to police officers conducting investigation.
Paragraph 3(b) of the Introductory Notes to the Judges Rules expresslwiathdo
police officers, otherwise than by arrest, cannot compel any person against his will to

come or remain in any police station.

16
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Cases and Conditions for Permissible Deprivation of
Liberty

(1) The Empowering Provisions: Section 3() of the
Constitution

25. Section 5(1) of the Constitution is to the effect that a person may only be deprived of

his liberty if a law so permits on one of the grounds listed ddwn.

26.In Victor v. Statg2000) SCJ 65, the Supreme Court held that it is@eéifl)(a) of
the Constitution which permits the legislator to provide, as in section 94(3) and (4) of
the District and Intermediate Courts (Criminal Jurisdiction) Act, that a person
convicted of an offence may lawfully be remanded in custody pending the

determination of his appeal.

7 Section 5(1) of the Constitution provides that a law may, inter alia, authorise that a person be deprived of
his liberty

D in consequence of his unfithess to plead to a criminal charge or in execution of the sentence or order
of a court, whether in Mauritius or elsewhere, in respect of a criminal offence of which he has been
convicted [Section 5(1)(a) of the Comstion];

(@3] in execution of the order of a court punishing him for contempt of that court or of another court
[Section 5(1)(b) of the Constitution];

3 for the purpose of bringing him before a court in execution of the order of a court [section F(1)(d) o
the Constitution];

4 upon reasonable suspicion of his having committed, or being about to commit, a criminal offence
[section 5(1)(e) of the Constitution];

(5) upon reasonable suspicion of his being likely to commit breaches of the peace [seciipaf3(iE)(
Constitution];
(6) in execution of the order of the Commissioner of Police, upon reasonable suspicion of his having

engaged in, or being about to engage in, activities likely to cause a serious threat to public safety or
public order [section 5]1k) of the Constitution]. See also section 5(4) and (6) of the Constitution.

17
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(2) Legislative provisions regarding Arrest

27.The legislature has provided, in accordance with section 5(1), the specific

circumstances in which a person may be arrested.

28. The principle of individual liberty is one of thesestial core principles from which
all human rights flow. Deprivation of liberty is an extremely serious matter and can
be justified only when it is both lawful and necessary. The three principles of liberty,

legality and necessity underlie all the spegqgiiovisions on arrest.

29. Deprivation of liberty is subjected to judicial scrutiny. There are judicial safeguards

against arbitrary interference with the liberty of the person.

Only in few instances has the legislature provided that a person may bedarrest
without the prior authorization of a magistrate. These are situations where the
legislature has felt, in its wisdom, there is a compelling need to restrain liberty and it

is not necessary to have the prior approval of a magistrate. In all other sgatio
warrant has to be issued by a magistrate before a person can be arrested and the

circumstances so require.
Any person arrested must be brought without undue delay before a court of law,

whose function is to ascertaims guardian of the liberty diie individual- that the

deprivation of liberty occurred in accordance with law.

18
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Arrestby a Private Person

30. Section 16 of the District and Intermediate Courts (Criminal Jurisdiction) Act provides
that a private person who sees a cthemmitted orattempted to be committed or a
dangerous wound given, may immediately, or on fresh pursuit made, without warrant,
arrest the offender. This is an illustration of the principle, enshrined in paragraph 3(a) of
the Introductory Notes to the Judges Rulest tiizens have a duty to help a police
officer to discover and apprehend offenders.

31.By virtue of section 17 of the District and Intermediate Courts (Criminal Jurisdiction)
Act, the owner of a property, or his servant or any person authorized by him, can
arrest any person found stealing same. Section 18(1) of the District and Intermediate
Courts (Criminal Jurisdiction) Act is to the effect that any person to whom property is
offered and who has any reasonable cause to suspect that same has been stolen or

otherwise obtained unlawfully, he may arrest the party offering same.

18 Section 4 of the Criminal Code: Crimes
Crimes are offences punishableiby

€)) penal servitude;

(b) a fine exceeding 5,000 rupees.

Section 5 of the Criminal Code: Misdemeanours

(1) Misdemeanours are offences punishablé by

€)) imprisonment for a term exceeding 10 days;

(b) a fine exceeding 5,000 rupees.

(2) Where the punishment of imprisonment is imposed, the court may inflict that

punishment with or without hard labour.
Sectim 6 of the Criminal Code: Contraventions
Contraventions are offences punishablé by
€)) imprisonment for a term not exceeding 10 days;
(b) a fine not exceeding 5,000 rupees.
Section 11 of the Criminal Code: Penal Servitude

(1) The punishment of penal sénde is imposed for life or for a minimum term of three years.
(2) Where in any enactment the punishment of penal servitude is imposed without a term being specified,
the maximum term for which the punishment may be imposed is 30 years.
Section 12 of th€riminal Code: Imprisonment: Where in any enactment the punishment of imprisonment
is provided for an offence without a term being specified, the term for which imprisonment may be
imposed may exceed 10
days but shall not exceed 5 years.
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32.Section 20 of the District and Intermediate Courts (Criminal Jurisdiction) Act
provides that a private person who apprehends any other person without a warrant
shall, prior to the arreshotify to the party the cause for which he arrests, and shall
require him to submit, except where the party is in the actual commission of any
offence, or where fresh pursuit is made after any such party who, being disturbed,
makes his escape. Sectiondhe Act is inter alia to the effect that a private person,

who arrests another, shall deliver him within the hands of a police officer.

33.Section 30 (2) of the Criminal Code (Supplementary) Act provides that a private
person may arrest a rogue and vagal’ but shall forthwith deliver him to a police

officer.

19 Section 28 oftie Criminal Code (Supplementary) Act: Rogue and Vagabond

D Every person shall be deemed a rogue and vagabond who

€) has in his custody or possession any picklock, key, crow, jack, bit or other
implement with intent to break into a dwelligpuse, waghouse, store, shop,
coachhouse, stable or otuilding or is armed with any gun, pistol, hanger,

cutlass, bludgeon or other offensive weapon or has upon him any instrument

with intent to commit any crime or misdemeanour;

(b) has in his custody or poss&ssat night, any picklock, key, crow, jack, bit or
other implement without giving a satisfactory account for such custody or
possession;

(© who is found in or on any private premises, vehicle or boat not belonging to
him and without giving a satisfactoexplanation for his presence there;

(d) being an idle and disorderly person is found carrying arms, or having in his
possession any file, cretar or other implement adapted for committing a

larceny or other crime or misdemeanour or for procuring the snefaentering

any house;

(e) frequents or loiters about or in any enclosed or private land or dwelling or
place adjacent to a street, road or highway with intent to commit an offence;

)] in a public place, makes use of obscene, indecent or offensive arords
gestures whether or not such words or gestures are addressed to any other
person.

(2) Every person who is a rogue and vagabond shall be liable to a fine not exceeding
5,000 rupees and to imprisonment for a term not exceeding one year.
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Arrest without Warrant by a Police Officer

34. According to section 9(1)(c) of the Police Act, it is the duty of the Police Force to take all
lawful measures for apprehending persons who have d@tedmor who are reasonably
suspected of having committed offences.

Our legislature hagrovidedin what circumstances the police may arrest, without a
warrant issued by a magistrate, persons reasonably suspected of having committed

offences.

35.Wheneverpolice officials effect an arrest they must ensure that there are legal
grounds for the arrest and that it is effected in a professionally competent manner.

36. Section 22 of the District and Intermediate Courts (Criminal Jurisdiction) Act provides
that any pbce officer may arrest a party without warrant, in all cases where a private
person may so arrest, and also on a reasonable charge made of a crime committed or of
dangerous wounds inflicted by the party arrested.

37.A police officer may, by virtue of seom 30(1) of the Criminal Code

(Supplementary) Act arrest any person found to be an idle and disorderly’person

% Section 26 ofhe Criminal Code (supplementary) Act: Idle and disorderly person
D Every person shall be deemed an idle and disorderly persoin who

€)) being able to work is found wandering abroad or placing himself in any public
place to beg or gather alms, or cagsamy child to do so;

(b) being a common prostitute, is found wandering in any public place and
behaving in a riotous or indecent manner;

(c) pretends to deal in witchcraft, or pretends or professes to tell fortunes, or
uses or pretends to use any sulitikgt or device to deceive or impose on

any person;

(d) wanders abroad and lodges in any outhouse or shed or in any deserted or
unoccupied building, or in any mill, sugar or other works, watchhouse; trash

house, or other buildings, or within any field spae or enclosure, not having

any visible means of subsistence, and not giving a good account of himself

and satisfactory explanation for his presence in any such place;

(e) wilfully exposes to view in any public place, or wilfully causes to be exposed
to public view in a window or other part of any shop or other building,

situated in any public place, any obscene print, picture or other indecent

exhibition;
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a rogue and vagabond. There are also other specific provisions conferring on police
officers the power to arrestithout warrant, such as undeection 13(2)of the
Protection from Domestic Violence Adatection 41(3) Firearms Act 200&ction

133(3) and 134(19f theRoad Traffic Act.

38. Section 12 of the Police Act provides that a police officer may without warrant arrest
any person who commi@n offence within his view and whose name and address
cannot be immediately ascertained; any person so arrested may be detained until his

identity has been established.

39. By virtue of section 26 of the District and Intermediate Courts (Criminal Jurcalicti
Act, a police officer may apprehend any person who assaults him while he is in the

execution of his duty.

40. Section 13F of the Police Act is to the effect that any police officer, who has reason
to suspect that any person has committed or is aboutrbmit@n offence which will
endanger public safety or public order, may arrest that person and use such force as

may be necessary for that purpose.

® wilfully and obscenely exposes his person in any public place;

(9) wanders abroad and endeawwhy the exposure of wounds and deformities

to obtain or gather alms;

(h) endeavours to procure charitable contributions of any kind under any false or
fraudulent pretence;

0] subject to the Gaming Act, plays or bets in any public place at or with any
tabe or instrument of gaming, at any game or pretended game of chance.

(2) No person shall be convicted of being an idle and disorderly person under

subsection (1) (a) unless it is proved that he could by his own labour or other lawful means or
from any fund provided for the relief of the poor, have been provided with the necessaries of
life.

3) Every person who is an idle and disorderly person shall commit an offence and

shall, on conviction, be liable to a fine not exceeding 5,000 rupees and to imprigdonse

term not exceeding one month, and where he is again convicted as an idle and disorderly
person within 12 months of a conviction for any offence under this section or section 28, he
shall commit an offence and shall, on conviction, be liable ioearfot exceeding 2,000 rupees
and to imprisonment for a term not exceeding 3 months.
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41.According to section 23(1) of the District and Intermediate Courts (Criminal
Jurisdiction) Act, any policefficer, not below the rank of Assistant Superintendent,
who has reasonable ground to suspect that any person has the intention of committing
a breach of the peace against any particular person or against any person unknown, or
is likely to commit any aatvhich may lead to a breach of the peace or threaten public

safety or public order, may cause that person to be arrested.

42.Section 25 of the District and Intermediate Courts (Criminal Jurisdiction) Act
provides that a police officer may without warrant kesw sunset and sunrise arrest
any person whom he has just cause to suspect of having committed or of intending to
commit a crime, or any idle or disorderly person whom he may find disturbing or
being about to disturb the public peace, or lying or loitenrgpublic place or street,
or any yard or other place, and not being able to give a satisfactory account of

himself.

43. Any police, forest or customs officer may, by virtue of section 46 of the Dangerous
Drugs Act, without warrant arrest any person whe bammitted or attempted to
commit, or is reasonably suspected by such officer of having committed or attempted
to commit an offence under that Act, where he has reasonable grounds for believing
that person will abscond unless arrested or where the nameaddress of that

person are unknown and cannot be ascertained.

44.In Sheriff v. District Magistrate of Port Louid989) MR 260, the Supreme Court
held that a total neglect of the explanations that a suspect may have to offer may well
lead to the conclusiothat the suspicion leading to the arrest is not reasonable or
based on just cause, and would therefore be in breach of section 5(1)(e) of the
Constitution.A police officerwho is makingan arrest must take into consideration
the totality of the circumances including the explanations of the suspect and the
motive of the declarandWhatever suspicion the police may harbour against the

suspect should be weighed against any factors, which tell in favour of the suspect.
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45.More recently inDahoo v. State & Qomissioner of Polic§2007) SCJ 156, the

Supreme Court observed that an arrest may be unlawful, even if the arrest was within

the powers of the police, if there has been an improper exercise of such Fowers.
Regarding the alleged practiogé the police inMauritius to arrest as a matter of
course when there is a power to arrest given under an enactment, the Court had this

to say:

AWe i ndeed feel it appropriate to dr av
their legal advisers that even where there waer to arrest, it must not

be exercised as a matter of course: the discretion to arrest must be
exercised in a reasonable manner . 0

Arrest with Warrant by a Police Officer

46. In circumstances other than those expressly laid down by statute, thenmficaly
apprehend a person reasonably suspected of having committed an offence after a

warrant has been issued by a Magistrate.

% The Court referred télolgate v Dukg1984) 1 AC 437wherethe House of Lords was called upon to
decide an issue of wrongful arrest, by a detective constable, of awomsuspicion that she had stolen
jewellery. In that case he arrest had been effected under section 2(4) of the Criminal Law Act 1967 which
conferred a power on the police to arrest a person without a warrant upon reasonable cause to suspect that
peron to be guilty of an arrestable offence. The House of Lords held (as per the Judgrherd of
Diplock, with which the other Lords concurred) that

Q) whether the constable had reasonable cause to suspect the woman to be guilty of the offence was a
condition precedent for the exercise of the power to arrest, and was a question of fact for the Court
to determine;

(2) once that condition precedent had been fulfilled, the arrest could still be unlawful if, and only if,
there was an unreasonable exercisthnefpower under the well knowifednesburyprinciples laid
down by Lord Greene M.R. irAssociated Provincial Picture Houses Ltd v Wednesbury
Corporation [1948 1 K.B. 223%hose principles are applicable not only in applications for judicial
review but alsdor the purpose of founding a cause of action for damageest;

3) in the case falling under their consideration, it had been established that the constable had
reasonable cause to suspect the woman (the appellant), and the constable had beent shown no
have unreasonably exercised the power inasmuch as he had arrested her for a purpose which was
well established as one of the primary purposes of detention upon arrest: namely, for the purpose
of using the period of detention to dispel or confirm leigsonable suspicion by questioning the
suspect.
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When can a warrant be issued by a Magistrate?

47. According to section 4(1)(a) of the District and Intermediate Courts (@aimi
Jurisdiction) Act, where a charge or complaint is made on oath before a Magistrate that a
person has committed or is suspected of having committed an offence punishable
otherwise than by a fine, the Magistrate may issue a warrant to apprehend soclapdrs
to cause such person to be brought before him or any other Magistrate of the district to

answer such charge or complaint and to be further dealt with according to law.

48. Section 4(1)(b), however, provides that in all such cases, he may, if he fihinks
instead of issuing a warrant, issue a summons directed to the person charged to

appear before him at a time and place specified.

49.When issuing a warrant to search for stolen goods suspected to be concealed in a
dwelling house or other premises, thadwtrate may, by virtue of section 33 of the
District and Intermediate Courts (Criminal Jurisdiction) Act, also direct the arrest of

the occupier of the dwelling house or of the person having the goods in his custody.

50. Any warrant may be issued on pubtiolidays as well as any other day [section 6 of the
District and Intermediate Courts (Criminal Jurisdiction) Act] and for the apprehension of a
person suspected of having committed an offence not only in his district but also in any
other district [sectiorb of the District and Intermediate Courts (Criminal Jurisdiction)
Act].

51.According to section 7(2) of the District and Intermediate Courts (Criminal
Jurisdiction) Act, the warrant should state shortly the offence on which it is founded
and shall name astherwise describe the offender. By virtue of section 7(3) of the

Act, a warrant of arrest remains in force until it is executed.
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How is a warrant of arrest to be executed by police?

52. Section 9(1) of the District and Intermediate Courts (Criminabkdiction) Act provides
that a warrant of arrest may be executed by any police officer in any district in which the
party charged is found, and on any day or at any time of the day or night. According to
section 9(2) of the Act, any police officer may ueg the assistance of every othergon
for the arrest of a person charged with a crime, the suppression of any affray or the arrest
of the affrayers.

53. An officer executing a warrant need not exhibit the warrant unless required to do so

by the party arsted [section 10 of the Act].

54.1t is to be noted that, by virtue of section 12 of the District and Intermediate Courts
(Criminal Jurisdttion) Act, any officer authored by warrant to arrest any party
charged with a crime or misdemeanour may open anyatosindow of a dwelling
house in order to execute such warrant, if after notification of his authority and
purpose and demand of admittance duly made, he cannot otherwise obtain

admittance.

Key Issue 5

Is the legal framework for arrest sasistory?
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Key Issueb

Are there sufficient safeguards for ensuring that police and other law enforcement ¢
exercise their powers of arrest in accordance with law?

Are there sufficient safeguards for ensurihg power taarrest isexercised in a reasonab
manner, based on evidence in support thereof?

Are there effective mechanisms of redress against arbitrary arrests or detention?

(1IV) Rights of Arrested or Detained Persond Treatment of
Detainees

(A) Rights of Arrested a Detained Persons

55.There are safeguards in international instruniénés well as in our Constitution,

afforded to persons arrested or deprived of their liberty.

56. Deprivation of liberty involves both "arrest” and "detention”. Arrest is the actual act
of depriving a person of his or her liberty, and "detention" is deprivation of liberty
following arrest. Both arrest and detention must be lawful and necessary. There are
human provisions in various instruments prohibiting arbitrary arrest and detention.
The provisions also set out procedures to be followed on arrest and detention.
Besides, there are provisions designed to protect juveniles when arrested or detained,

and giving a right to compensation to persons unlawfully arrested or detained.

2 paragraphs 2 and 3 of Article 9 of the International Covenant on Civil and Political Rights [CCPR] lay down
the procedures to be followed on arrest.
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57.Four of the pnciples in the UN Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment refer to procedures to be followed on
arrest. Principle 2 requires that arrests be carried out in accordance with the law and
by competent fficials or authorized persons. Principle 10 is to the effect that persons
are to be informed, at the time of arrest, of the reason for their arrest; they are to be
informed promptly of charges against them. According to principle 12, a record is to
be mae of the reason for arrest; the time of arrest, arrival at place of custody and first
appearance before a judicial or other authority; the identity of law enforcement
officials concerned; and precise information concerning place of custody. Principle
13 shtes that persons arrested are to be provided with information on, and an

explanation of, their rights and how to avail themselves of them.

58. There are additional safeguards in the human rights instruments designed to secure
supervision of the arrest prosedrticle 9(4) CCPR provides that "anyone who is
deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the lawfulness of

his detention and order his releakthe detention is not lawful".

Principle 37 of the UN Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonméntstates that ... a detained person shall,
when brought before a judicial or other authority, hitneeright to make a statement

on the treatment received by him while in custody".

It is the responsibility of Governments, in order to prevent extralegal, arbitrary and

summary executions, to ensure strict control, including a clear chain of command,

2 It provides inter alia that a person detainedaccriminal charge shall be brought before a judicial or other
authority provided by law promptly after his arrest.
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59.

60.

over all officials responsible for apprehension, arrest, detention, custody and

imprisonment?

The procedural safeguards are guaranteed by section 5(2), (3) and (5) of our Constitution.
The procedural guarantees provided in section 5(4) of the Constituiold wnly apply
when there has been an exercise by the Commissioner of Police of his powers, as

authorized by law under section 5(1)(k).

(1) Right of a person arrestedor detained to be informed
as soon as reasonably practicable, in a language that he
understands, of the reasons for his arrest or detention
[Section 5(2) of the Constitution]

In Gordon Gentil & ors v. State of Mauritiyd995) MR 38, the Supreme Court
considered that when the police ar@stuspect without a warrant (for exampjen
reasonable suspicion of his having committed an offence), the arrested person must
be informed as soon as reasonably practicable, in a language that he understands, of
the reasons for his arrest. But the Court went on to say that where that could be
inferredfrom thecircumstances of the arrest (from exameidlagrant délit"), then it

would not be necessary to inform the person. Similarly, a person who has been
arrested cannot complain that he was not informed if he himself produces a situation

which makest practically impossible for the police to inform hith.

4 Principle 2 of the UN Principles on the Effective Prevention and Investigation of Extralegal, Arbitrary and
Summary Executions.

% Note that the reason given need not be in precise technical langhlstsgssy v. Metropolitan Police
Commissione(1990) 1 WLR 385
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(2) Right of a personarrested or detained to be afforded
reasonable facilities to consult a legal representative of
his own choice and to be informed of the existence of
this right [Section 5(3(c) of the Constitution]

61.In State v. Coowa(1997) MR 123 [SCJ 193], the Full Bench of the Supreme Court
held that a suspect has a constitutional right to be informed that he is entitled to have
access to counsel; there is thus a duty on the poliodoion a suspect of his right to
consult a legal representative of his own choicaVadud v. Stat€1999) MR 270
[SCJ 187], however, the Full Bench of the Supreme Court approved what the Judicial
Committee of the Privy Council had to sayMiohamed (Alli¢ v. Statg(The Times,
Dec 10, 1998), that is that the constitutional provision requiring a suspect to be
informed of his right to consult a lawyer, although of great importance, was a
somewhat lesser right and that therefore not every breach thereof tverdtbre
result in a confession being excluded. The fact that there has been a breach of a
constitutional right was a cogent factor militating in favour of the exclusion of the
confession, but the judge has to perform a balancing exercise in the afrttext

circumstances of the ca&e

62.If it is established that an accused has deliberately been denied access to counsel by
police during investigation, any confession obtained by police would most probably
be held inadmissible by a cour:v. Beegui1988 MR 212.

63. By virtue of section 5(7) of the Constitutfdna law may authorize a police officer

not below the rank of superintendent of police to direct that any person arrested upon

% The Judicial Committee observed that the judge had to weigh the interest of the community in securing
relevant evidencbearing on the commission of serious crime so that justice could be done, with the interest of
the individual who had been exposed to an illegal invasion of his rights.

%" See section 5(7) and (8) of the Constitution (as amended by section 2 of A€t &f®000 and by section
2 of Act No. 4 of 2002).
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reasonable suspicion of having committed any offence related to termrigmy

drug dealing offence be detained in police custody for a period not exceeding 36
hours from his arrest without having access to any person other than a police officer
not below the rank of inspector or a Government Medical Officer. The legishatsire
enacted to that effect section 31 of the Dangerous Drugs Act No. 41 of 2000, and

section 27 of the Prevention of Terrorism Act of 2602.

Key Issue 7

In order to better secure the rights of a person arrested, should a duty barrister scher
in place in all stations so that everyone arrested or detained who does not have the
retain services of a legal representative of his own choice, is entitled to free legal ad
representation? If so, would free legal advice and représentae made available |
respect of all offences or only the more serious ones?

% n the light of the Supreme Court Rolice v Khoyratty[(2004) SCJ 138]confirmed on appeal to the
Privy Council, the constitutional validity of such law can be questioned.
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(3)Right of a personarrested or detained, to be brought
without undue delay before a court of law

64. Section 5(3)(c) of the Constitution also provides that any perdmw is arrested or
detained, and who is not released, shall be brought without undue delay before a

court.

Challenging the leqality of Arrest or Detention: The Writ of Habeas
Corpus

65. The writ ofhabeas corpuss intended to be a procedure to secueerdiease, as a

matter of urgency, of a person who ulawfully detained In Kistoo v.

Commissioner of Prisond967) MR 1, the court considerbdbeas corpuga s i a
safeguard for the subject against i1l egal
thatit is applicable when there are no other remedies available. It will also ensure

that illegal detention is not tolerated.

66. The relevant statutory provisions in connection with the wrihalfeas corpusre
sections 188 to 190 of the Criminal Proceduct: A

188 Complaint of illegal detention to Judge

(1) Where a Judge receives a complaint by or on behalf of a person to the effect that he
is illegally committed or restrained of his liberty, he may order all persons whom it
may concern to

(&) returnto hm any depositions and commitments;

(b) take and return any other evidence or matter necessary for the purpose of
ascertaining the cause of such detention and imprisonment; or
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67.

(c) issue a writ of habeas corpus directed generally to every gaoler, offigtyor
other person in whose custody the person committed or restrained may be.

(2) The gaoler, officer or any other person shall, at the return of the writ upon due and
convenient notice given to him

(@) bring or cause to be brought the person commitiedestrained before the
Judge who issued the writ, in open court or in Chambers;

(b) certify the true cause of that person's detention or imprisonment,

and the Judge or court shall proceed to examine and determine whether the
cause of the commitmentgaring on the return is just or not, and may
thereupon release, bail out or remand that person.

189 Remand where arrest is irregular

Where the Judge finds from the depositions returned under section 188 that

(&) the person claiming to be illegaliommitted or restrained has been illegally
arrested:;

(b) his warrant of commitment is defective or informal,

(c) there is reasonable ground for the offence charged against him, he shall not
discharge but remand that person or bind him over by recognisaraesiver
the charge.

190  Flouting writ of habeas corpus

Q) Where a person to whom a writ of habeas corpus is directed under this Act
wilfully neglects to obey it, he shall commit a contempt of court.

2 The Court or the Judge may, upon proof mad wilful disobedience of the writ,
issue a warrant to apprehend and bring before him any person wilfully
disobeying the writ and commit him to prison until the writ is obeyed, and the
Court or Judge shall forthwith proceed thereupon and inflict againsh person
a fine not exceeding 1,000 rupees.

The normal procedure is to apply to the Judge in Chambers; an attorney drafts the

application and a close relative of the person detained swears in the affidavit. The Judge
will order itrhien dijp etrs oanp pdeedra at hi s Chamber s
However, a wrong procedure has been adopted in practice and has been tolerated by the

Judges of the Supreme Court. In practice, a summons to show cause why halréas
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corpusshould nothée ssued is served on the fAperson det ai
before the Judge in Chambers Wogtllgowut bringing
Commissioner of Policel981) MR 230 Per Glover J.), the proper procedure was

explained:-

fi A exparte application is made (either by or) on behalf of a person who
is illegally detained for an order dir
the detained before the Judge in Chambers for the purpose of ascertaining
the cause of such detention and imprisme nt . 0O
68.When hearing evidence of the circumstances of a detention on an application for
habeas corpusthe Court must ascertain the legality of the detentidebeas
corpusis supposed to be used as a last recourse when no other effective remedy is
avaiable. Thus, if a person is complaining that he is being kept in custody for an
unduly long time and is not being tried within a reasonable time, it would not be
appropriate to apply for a writ dfabeascorpus[The State v. Annath & Mungroo
(1996) MR. Swch a complaint would be properly dealt with by an application
under the Constitution for breach of the right to speedy trial as guaranteed by

section 5(3) of the Constitution.

69. Similarly, if a person complaints that the polisepreventinghis relatives fom
visiting him in the police cell, and of the fact that he is being detained with his
hands tied behind his back, these questions cannot be canvassed in an application
for habeas corpusecause they are not complaints of illegal detention but rather
illegal conditions of detention. On similar facts the Court Tingally v.
Commissioner of Policel981) MR 230 held that those points were irrelevant in an

application forhabeas corpus
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(4)Right of a person arrested or detained, upon reasonable

suspicion of his having committed, or being about to
commit _a criminal offence, if not tried within a

reasonable time, to be released either unconditionally or
upon reasonable conditions, including, in particular,

such _conditions as are reasonably necessary to erssu
that he appears at a later date for trial or for

proceedings preliminary to trial [Section 5(3)(c) of the
Constitution]

70.Courts are routinely called upon to consider whether an unconvicted suspect or

71.

defendant should be released on bail, subjectnditons, pending his trial. Such
decisions very often raise questions of importance both to the individual suspect or
defendant and to the community as a whole. The interest of the individual is of
course to remain at liberty, unless or until he is aded of a crime sufficiently
serious to justify depriving him of his liberty. Any loss of liberty before that time,
particularly if he is acquitted or never tried, will inevitably prejudice him and, in
many cases, his livelihood and his family. But¢benmunity has a countervailing
interest, in seeking to ensure that the course of justice is not thwarted by the flight
of the suspect or defendant or perverted by his interference with withesses or
evidence, and that he does not take advantage of theainlevilelay before trial to

commit further offences.

In Noordally v. AttorneyGeneral & anor(1986) MR 204, the Supreme Court held
that section 5 of the Constitution indicates that the suspect remaining at large is the
rule; his detention on the grounél suspicion is the exception, and he must be tried
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within a reasonable time or released. It is for the Court to determine what a

reasonable time is.

72.In Maloupe v. District Magistrate of Grand Pq2000) SCJ 223, the view was taken
that release on bail pte-trial stage is the release upon conditions designed to ensure
that the suspect (1) appears for trial, if he is eventually prosecuted; (2) in case he
happens to be the author of the offence of which he is suspected, does no further
harm to society whstt being at large; and (3) does not interfere with the course of
justice, should he be so minded. The rationale of the law of bail -igrstage is,
accordingly, that a person should normally be released on bail if the imposition of the
conditions redces the risks referred to abovthat is risk of absconding, risk to the
administration of justice, risk to societyto such an extent that they become
negligible having regard to the weight which the presumption of innocence should
carry in the balancéVhen the imposition of the above conditions is considered to be

unlikely to make any of the above risks negligible, then bail is to be refused.

73.In Hurnam v State of Mauritiug2005) [Appeal No. 53 of 2004], the Judicial
Committee of the Privy Council ogidered the principles which should guide the
courts of Mauritius in exercising their discretion to grant or withhold bail. Their

Lordships had this to say:

iSections 5(1) and (3) and section 10(2)( a
resemblance tarticles 5(1) and (3) and 6(2) of the European Convention on Human

Ri g h tTke juésprudence on the European Convention, which recognises that the
right to personal liberty, although not absolutev( United Kingdon{Application No
8097/77, unreported, Eomm HR)),is nonetheless a right that is at the heart of all
political systems that purport to abide by the rule of law and protects the individual
against arbitrary detentioMinterwerp v Netherlandél979)2 EHRR 387, para 37,

Engel v Netherlands (No 11976)1 EHRR 647, para 5&8o0zano v Franc€1986)9

EHRR 297, para 54).The European Court has clearly recognised five grounds for
refusing bail (the risk of the defendant absconding; the risk of the defendant
interfering with the course of justice;gwenting crime; preserving public order; and

the necessity of detention to protect the defendant): see Clayton and Toniliheon,

Law of Human Right62000), p 501, para 10.13Baw Commission of England and
Wales Report on Bail and the Human Rights A88&(Law Com No 269, 2001), para

2.29. But it has insisted that a person must be released unless the state can show that
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I.
y

there are firelevant and suf fi ci Waemhoffr easonso
v Federal Republic of Germarn(968)1 EHRR 55 As put by the Law Commission

in its Reportj u st cited, para 2. 28, AfDetention wil
was necessary in pursuit of a |l egitimate p!
has, realistically, recognised that the severitytled sentence faced is a relevant

element in the assessment of the risk of abscondingaifereding (see, for example,

llijkov v Bulgaria (Application no 33977/96, 26 July 2001, unreported)), pardo@&0,

has consistently insisted that the seriousnesbheotrime alleged and the severity of

the sentence faced are not, without more, compelling grounds for inferring a risk of

flight: Neumeister v Austri@NoO. 1)(1968)1 EHRR 91, para 10{agci and Sargin v
TurkeySeries A No 3191995)20 EHRR 505, para 52Muller v FranceReports of

Judgments and Decisions 19971, 374, para 43;lA v France Reports of
Judgments and Decisions 1988/1l, 2951, paras 105, 107In llijkov v Bulgaria
above, para 81, the Court repeated
Aithat the gr avi otpy itseff setvehte justiihleng geeosls ot a n n
detention on remand. 0O
It went on, para 84, to reiterate
Aithat continued detention can be justifie
indications of a genuine requirement of public interest whidtithstanding
the presumption of innocence, outweighs the rule of respect for individual
liberty. Any system of mandatory detention on remangeis seincompatible
with article 5(3) of the Convention éo

74.Section 5(3A) of the Constitution provides thaptwithstanding subsection (3),
where a person is arrested or detained for an offence related to terrorism or a drug
offence, he shall not, in relation to such offences related to terrorism, or drug
offences, as may be prescribed by an Act of Parliamenadmitted to bail until
the final determination of the proceedings brought against him, where (i) he has
already been convicted of a drug offence; or (ii) he is arrested or detained for a
drug offence during the period that he has been released ontbaih@fhas been
charged with having committed a drug offenBarliament has in this connection
enactedsection 32 of the Dangerous Drugs Act No. 41 of 2000, and section 3 of
the Prevention of Terrorism (Denial of Bail) Act of 2002 Police v Khoyratty’,
the view has been taken both by the Judicial Committee of the Privy Council and by
the Supreme Courthat section 32 of the DDA and section 5(3A) of the

29(2004) SCJ 138, PC Appl No 59 of 2004.
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Constitution, in so far as regards drug offences, are voi
sectbns 1 and 47(3) dhe Constitutior°

since they infringe

Key Issue 8

Is it necessary for the State to derogate from fundamental, igtasigh measures such
denyinga detaineeccess to counsel or declining bail, in order to fight crime and pi
society?

(5) Right to compenstion if unlawfully arrested or
detained [Section 5(5) of the Constitution]

75. Article 9(5) CCPR requires victims of unlawful arrest or detention to be given an
enforceable right to compensation. Thus section 5(5) of the Constitution provides that
any persorwho is unlawfully arrested or detained by any other person shall be

entitled to compensation from that other person.

%1t is a fundamental proposition of our lahat bail is a judicial matter so much so that even Parliament
cannot by legislation seek to encroach on the power of the judiciary to deny bail to a defendant.-Our case
law on this aligns #elf with what obtains in developed jurisdictions in the matter: more specifically, the
Strasbourg jurisprudence on the European Convention, the text of which is very much similar to Chapter 2
of our Constitution
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76.According to principle 35 of the UN Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonmemhadge incurred because of
acts or omissions by a public official contrary to the rights contained in the Principles
is to be compensated for according to the applicable rules on liability under domestic

law.

77.In Dahoo v State of Mauritius & CommissionerRaflice (2007) SCJ 156, the Court
considered that in a civil action fdfauted based on alleged unlawful arrest and
detention, adecision as to whether the police had a power to arrest the plaintiff
could only be reached following an explanation by thécpoas to the precise
powers under which the arrest had been effected and the purpose of the arrest,
whether preventative, punitive, protective or as a necessary measure for enquiries.

The Court went on to say:

AfiThose facts ar e woftthe ipalice aind & folowesithat ak n o wl e d
plaintiff who alleges unlawful arrest and detention will establish a case for those
responsible for his arrest to answer once he establishes that he has been arrested

in circumstances whicper sedo not automatically jgtify an arrest. The burden

then shifts to those responsible for his arrest to show that the arrest was lawful.

Were it not so, little protection would be afforded to one of our most cherished
constitutional rights. o

Key Issue9

Should legalassistance be afforded to any person claiming compensation for ar
arrest and detention by officials and who does not have the means to retain the se
law practitioners?
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(B) Treatment of Detainees

78.Persons are kept in police detentiondaling the exercise of lawful powers of arrest
by police, or following tle decision of a magistrathat they may be detained by
police. All persons deprived of their liberty are vulnerable to mistreatment. Some
categories of detainee, such as children wodhen, are particularly vulnerable.
Police conduct towards detainees should be humane, and in strict compliance with the
law and guidelines governing treatment of persons in cusiddy.is particularly
important when police are interviewing or interraggt persons suspected of

committing a crime.

79. Standing Order 120 of the Mauritius Police Force lays down the procedure for
dealing with prisoners and accused parti@ge manners in which juvenile
offenders and female prisoners are to be dealt with ated@ivn respectively in
Standing Order 121 and 122.

80. Detainees benefit from specific forms of protection based on the following principles:
-No one shall be subjected to tortorall-treatment;
-All detainees are entitled to humane treatment and tcecedpr their inherent
dignity;

-All persons are to be presumed innocent until proved guilty according to law.
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(1) Prohibition against Torture, Inhuman or Degrading
Punishment or other such Treatment [Section 7 of the
Constitution] 1 Humane Treatment d Detainees

81.Torture is understood as acts of public officials that intentionally inflict severe
physical or mental pain or suffering in order to fulfill a certain purpose, such as the
extortion of information or confessions or the punishment, intimidatis

discrimination of a person.

82. Other actions or omissions are not considered to be torture but rather, depending on
the kind, purpose and severity, inhuman or degrading treatment. In these cases, a
minimum of pain or suffering is imposed, but one aesal of the essential elements
of torture are lacking: intent, fulfillment of a certain purpose and/or the intensity of

severe pain.

83.If one person intentionally mistreats another person severely witheutbly
pursuing some purpose (for examarelysadistically), then there is not torture but
rather inhuman treatment. The imposition of severe pain for the sole reason of

discrimination is, however, torture.

84.The delineation of torture from inhuman treatment according to the degree of the
severity of sffering inflicted is not an easy one. Whether physical or mental pain can
be termed 'severe' also depends on the victim's subjective feeling. This qualification
can be made only in a given case by carefully balancing all circumstances, including
the victm's subjective pain tolerance. For instance, inNtbehern Ireland casethe
European Court of Human Rights classified the five techniques used [hooding
detainees (putting a black or navy coloured bag over the detainees' heads and, at least
initially, keeping it there all the time except during interrogation); subjecting them to
constant and intense noise; depriving them of sleep and sufficient food and drink;

making them stand for long periods on their toes against a wall in a painful posture]
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85.

86.

87.

as amountig only to inhuman treatment, holding 'they did not constitute a practice of
torture since they did not occasion suffering of the particular intensity and cruelty

implied by the word 'torture'.”

The view has been taken in a number of cases by the UN Heiglats Committee

that suspects were tortured when they were subjected to the following practices
during interrogations in the initial period of detention: systematic beatings;
electroshocks; burns; repeated immersion in a mixture of blood, urine, vainit an
excrement (‘submarino’); insertion of bottles or barrels of automatic rifles into the
suspect's anus and forcing him to remain standing, hooded, and hand cuffed with a
piece of wood thrust into his mouth, for several nights and days; simulated executions
or amputations, etc. In many cases these torture practices caused permanent damage

to the health of the victims.

Inhuman treatment includes all forms of imposition of severe suffering that are
unable to be qualified as torture for lack of one of iteeal elements. They also
cover those practices imposing suffering that does not reach the necessary
intensity. Thus the UN Human Rights Committee has as inhuman treatment the
fact that someone is being forced under threat of punishment to stand bkddfold
for 35 hours or to sit motionless on a mattress for several days. Should this
permanently damage the victim's health, such practices may qualify as torture.

Particularly harsh conditions of detention may represent inhuman treatment. This
applies, e.gwhen a person is bound and blindfolded, detained in a truck garage,
subjected to cold, forced to sleep on the ground and given little to eat. Also inhuman
is detention in an overfilled cell illuminated constantly by artificial light and where

during the ainy season water floods the room up to 10 cm high.

88. Degrading treatment would occur when the severity of the suffering imposed is of

less importance. It consists in humiliation of the victim. Degrading treatment is
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characterized by 'a gross disregard tfog victim as a person that interferes with

human dignity'.

89.A State party tothe UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishm¢@AT is under the obligation, by virtue of Article
2(1) of the Convention, to ka effective legislative, administrative, judicial or other
measures to prevent acts of torture in any territory under its jurisdiction. Under
Article 4 CAT, each State party is obliged to ensure that acts of torture are offences
under its criminal law. Té Convention includes provisions for bringing persons
accused of torture to justice, regardless of their nationality and of where the crime is

alleged to have been committed.

90. Section 78 of theCriminal Code has been enacted in 2003, with a view to give
effect to Article 2(1) of the United Nations Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, by introducing into our

criminal law the offence of torture as contemplated in Article 1 of the Convention

91. The UN Convenbn against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment (CAT) requires States:

(@) to ensure that education and information regarding the prohibition against
torture are included in the training of law enforcement personnel aed ot
persons involved in the custody, interrogation or treatment of detainees
(Article 10);

(b) to keep under systematic review interrogation rules, instructions methods

and practices with a view to preventing torture (Article 11).

92.The UN Body of Principle for the Protection of All Persons under Any Form of
Detention or Imprisonment provides that:
(@) it shall be prohibited to take undue advantage of the situation of a detained
person for the purpose of compelling him to confess, to incriminate himself

otherwise or to testify against any other person (principle 21, para. 1);
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93.

94.

95.

(b) no detained person while being interrogated is to be subject to violence,
threats or methods of interrogation which impair his capacity of decision or
judgment (principle 21, pard);

(c) the duration of an interrogation of a detainee, and of the intervals between
interrogations, and the identity of officials conducting interrogations and
other persons present are to be recorded and certified in a form prescribed by
law (principle 3, para. 1);

(d) non-compliance with the principles in obtaining evidence is to be taken into
account in determining the admissibility of such evidence against a detainee
(principle 27);

(e a detainee suspected of or charged with a criminal offencdeés pgeesumed

innocent until proved guilty before a court (principle 36, para. 1).

The purpose of the standards relating to interviewing or interrogation is to secure
humane treatment of detainees, to ensure respect for the inherent dignity of the
human pegon, and also to prevent miscarriages of justice occurring (through
detainees falsely confessing, as a result of torture-toedtment, to crimes they have

not committed).

False confessions to crime in such circumstances are a real danger, bechese of t
general vulnerability of detainees; the particular vulnerability of some detainees
arising out of personal and psychological factors affecting their ability to make free
decisions and rational judgments; the understandable tendency of persons being
mistreated to take whatever action they consider necessary to avoid further
mistreatment, including falsely confessing to crimes which they have not committed.

The purpose of interviewing or interrogating detainees is not to compel a person to
confess, to ineminate himself, or to testify against any other person; nor is it to
subject a person to treatment such that his capacity of decision or judgment is

impaired.
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96. The interviewer needs to approach his or her task with an open mind (that is not
seeking to us the interview to reinforce preconceived ideas), and with the aim of
factfinding or information gathering (that is not solely for the purpose of securing a
confession from the person being interviewed). The attitude of the interviewer should
be conditioed by respect for the inherent dignity of the human person. It has been
shown that people who have falsely confessed to crime have been able to give
convincing accounts of their involvement because police officers conducting
interviews have unwittingly careyed sufficient information about the crime for

those accounts to be constructed.

Key Issue D

Would it enhance trust in the integrity of the investigation process if there were
recordings of police interviews of suspects? Which other unesgould enhance confiden
in police practices and procedures?

Key Issue 11

Deaths in police custody, whether from suicide, illness, or the effects of drinks or dru
always of considerable concern to the public. In the event ofsugath occurring, whic
mechanisms could best reassure the public about police practice and procedures fo
with vulnerable detainees?
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Key Issue P

To ensure greater transparency gmdfessionasm in the conduct of criminal invisgations
isitnecessarytputinplacea system of &6juge doéinstru

(2) Right to Silence [Section 10(7) of the Constitution &
Judgesod Rul es]

97.In Ramdeen v. R1985) MR 125, the Court held that the right of an accused to
silence, whether fromhe beginning of his arrest at the enquiry stage or throughout

the proceedings at the trial stage, is a fundamental principle of our criminal law. The

Court considered that:

"This right is founded on the constitutional presumption of innocence. For
this reason, an accused person is cautioned at the enquiry stage before he is
questioned? For this reason as well, at the trial stage, he is reminded by the
Court, if he is not represented by counsel, that it is his right to remain silent
or else to make a statent from the dock or to depone, if he so wishes."

98. Section 15(1) of the District and Intermediate Courts (Criminal Jurisdiction) Act provides
that an officer after the arrest of a person shall not offer him any inducement by threat,

promise or otherwiséo make any disclosure, but shall inform him of the cause of his

arrest and leave him free to speak or keep silent.

3L Any person arrested must be cautibria the manner laid down in the Judges Rules before being
interrogated by police officers. The Judges Rules relate to interrogation and taking of statements by the police.
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99. In R v. Boyjoq1991) MR 284, the Court had this to say on the waiver of the
constitutional right to silence:

AWhil st it ¢hatrcanfedsions may a reajoi reledin the enforcement
of the criminal law, if given voluntarily, it is equally to be borne in mind that a
confession is |ike no other evidence. A s

most probative and damaging evidenthat can be admitted against him, the
most knowledgeable and unimpeachable source of information about his past
conduct .o [Bruton v. United States 391 US

It is precisely because of this startling nature of a confession that we have it as a
fundamental rule of our criminal justice system that the prosecution assume the
burden of proving the guilt of an accused person. This principle of the
presumption of innocence [section 10(2)(a) of our Constitution] by itself justifies
the rule against deincrimination embodied in section 10(7) of the Constitution
and which provides that:

No person who is tried for a criminal offence shall be compelled to give
evidence at the trial.o

The same principle is to be found in section 184 of the Courts Actio®
184(1) makes an accused competent for himself but he cannot be compelled to
give evidence: s. 184(2) (a).

This constitutional principle against self incrimination is not limited to cases

where the accused is charged before a court of law. At #dge sif the police

enquiry, when he has been charged and before he is questioned, the accused must

be told of his right of silence, leaving it to him to make the choice whether he

wishes to waive the privilege or not. This particular point was formally

recaynized in the American case bfiranda v. Arizona384 U.S. 436 (1966).

The Fifth Amendment to the American Cons!i
be compelled in any c¢criminal case to be
on this principle the United States Supreme had this to $ay:

APrior to any questioning, the person
to remain silent, that any statement he does make may be used as
evidence against him, and that he has a right to the presence of an

attorney, eitherretained or appointed. The defendant may waive
effectuation of these rights, provided the waiver is made voluntarily,

knowingly and intelligently. If, however, he indicates in any manner and

at any state of the process that he wishes to consult withtamey

before speaking there can be no questioning. Likewise, if the individual

is alone and indicates in any manner that he does not wish to be
interrogated, the police may not quest

The constitutional principle against seitrimination itselfcontains no guidance
or test as to how the rule must be given effect in practice. We therefore have to
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refer to the numerous decisions of the Courts both here and in common law
countries, which have for years interpreted provisions similar to those exdbodi

i n section 10(7) . Al ongside these diffe
provide a guideline on how the police sho
right to silence &

The rule against seihcrimination would be ineffective if this fact is niotought

home to the accused. And bringing that fact to the accused enables him to make a
choice about making a statement or not. This would be highly relevant for the
purposes of the voluntariness test. Indeed failure to administer the caution may
well be construed as a breach of the voluntariness test and will therefore offend
against the principle of seifficrimination. This would result in the virtual
exclusion of a confession on the ground that a constitutional provision would
have been breached in thense that the rule against self incrimination and the
accompanying right to be cautioned are part and parcel of the fair trial
requirement which is guaranteed to an accused under the Constitution.
Confessions therefore must reflect the standard of farteed down in the
Constitution. o

100Pr of essor Carl son Anyangwe [ UNDP Consul t e
Anal ysis of t he Human Rights Landscape I
incentives to police brutality appears to be the ease with whiahtscadmit

confessions and proceed to convict on them and had this to say (at p. 38):

AiThe number of confessions improperly obt
the incidence of police brutality, would significantly reduce if courts become

much more wey of confessions and develop a practice of requiring extraneous

evidence to corroborate a confession even a confession that appears to have been

properly obtained. In other words, the court should decline to convict solely on

the evidence of a confessiemen if it is properly obtained. This practice may be

modified only in certain exceptionalandwdlle f i ned caseso
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Key Issue B

The rules governing the interrogation and interviewing of suspects are designed to
undue cenpulsion on suspects to confess guilt. Are the safeguards in our legal
adequate?

Should Courts decline to convict an accused where prosecution evidence is base
on his confession? Should confessions be treated as admissible only wheneduipy
other corroborative evidence?

101.In Fullee v. R(1992) MR 1 [SCJ 77], the Court observed that the Constitution, no doubt,
confers on any accused the sacred right to remain silent but the Constitution does not
forbid our Courts to draw, im ppr opri ate cases, certain infe
silence when the circumstances are such that one would expect some form of explanation

from him.
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(3) Securing Rights during the Interviewing Process

The Judgesd Rul e sdhaedtoBwnvastmdtarsn es t o b e

102.T h e J u d g[epraduc&uas Ansexureglate to interrogation and taking of
statements by the policEhe fiJudgesdéd Rul eso are a set
to differentiate bet we econtadinbédein ApgedmiBni st r at
and the rules contained in Appendix A to the letter conveying the Judges Rules to
t he Commi ssioner of Police. The Aadmini
Appendix B were made by the officers of the Secretary of State for Colohikss w
the rules contained in Appendix A were made by a Committee of Judges of the
Queends Bench Division. The Aadministrati
can also be differentiated in respect of

Rul emor @esserious than a breach of the dad

103.The Judgesd Rules do not have the status
guides to the police officers. They have the status of a code of conduct to regulate
police practices in theotirse of interrogations of suspedtsRosin v. R1954) MR
23 the Supreme Court held, followifyv. Voisin(1918) 13 Cr App Rep 89 (CCA)
that the Judges' Rules do not have the force of law but are guidelines for police

¥Though the AJudgesd Rulesod and t h¢he sSamastatus inait r ati ve
court of |l aw a breach of the fAJudgesd Rulesd is coc
Afadministrative directionso. However, a breach of th
statutory or constitutional prasion.
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authorities, that a statement db& in contravention of the rules is admissible in

evidence, provided it was voluntary.

104.The view has been taken for some time by one Judge of the Supreme Court that
Judges Rules have attained constitutional status and breaches thereof would render
evidence inadmissiblé® It is now clear that such a viemas been rejected in the light
of the rule laid down irsamserally v Statd 993) MR 94 that Judges' Rules are mere

guidelines still holds good.

105.Someo f the rul es ¢ onf{ leoweneer@latei ton constiutiogaé s 6 Ru |
rights, such as the right to silence and the privilege againsheethination, the right
to be informed of right to counsel. In such situations, the issue is not just one of a
breach of Judgesd Rul ef®nebfawaonsttgtionalaightir r ed b

having been infringed.

Key Issue 14

Do Judge8Rules effectively secure rights of suspects during the course of an intel
Should they be conferred the status of law?

%R v. Boyjod1991) MR 292State v. Pandiya(1993) MR 169State v. Dilmamodg 995) MR 186.
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(V) Rightto Liberty and Releas on Ball

The Decision to Release on Bail: A Risk Assessment Exercise

106.The Bail Act[reproduced as Annexure¢asserts in section 3 the right of every
defendant or detainee to be released on bail. Release on baiktadlmstage, is
the releasepon conditions designed to ensure that the suspect appears for his trial,
if he is eventually prosecuted; in case he happens to be the author of the offence of
which is he suspected, does no further harm to society whilst being at large; and
does not intdere with the course of justice, should he be so miritidthe Act
lays down the grounds on which bail may be refusled:risk of the defendant
absconding; the risk of the defendant interfering with the course of justice; harm to
society (preventing crimggreserving public order); and the necessity of detention
to protect the defendafit A person would be released if the risks involved can be
minimized as to render them negligibRail would be refused ken there are
relevant and sufficient reasons totjfys continued detention; the imposition of

conditions would unlikely render the risks involved negligible.

34 Maloupe v District Magistrate of Grand Pq2000) MR 264.

% Section 4(1)(a) of the Bail Act is to the effect tlatludge or a Magistrate snaefuse to release a
defendant or a detainee on bail where he is satisfied that there is reasonable ground for believing that the
defendant or detainee, if released, is likely to

0] fail to surrender to custody or to appear before a Court as andredngired;

(i) commit an offence, other than an offence punishable only by a fine not exceeding 1,000
rupees;

(iii) interfere with witnesses, tamper with evidence or otherwise obstruct the course of justice,

in relation to him or to any other person.
Section 4(1)(b) of the Act also provides thaludge or a Magistrate may refuse to release a defendant or a
detainee on bail where he is satisfied that the defendant or detainee should be kept in custody
(i) for his own protection; or
(ii) in the caseof a minor, for his own welfare.
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107. TheAct spells out relevant considerations to be taken into account by a Magistrate
or Judge when deciding on an application for bail, wlassessing the risks
involved.Section 4(2) thus provides thatmaking a determination as to whether or
not a defendant or detainee is to be released, a Judge or Magistrate shall have
regard to such considerations as appear to the Judge or Magistrateskevhat,
including-

(@) the nature of the offence and the penalty applicable thereto;
(b) the character and antecedents of the defendant or détainee

(c) the nature of the evidence available with regard to the offence.

108. Other considerationsdadown in the Act are:

(1) the defendant or detainee, having been released on bail, has (i) committed an
act referred to in section 4(1)(a); or (ii) breached any other condition imposed

on him for his releasé

(2) the defendant or detainee is charged or islyiko be charged with a serious
offence®:

% The mere fact that a person has a criminal record is not by itself sufficient to deny him bail. A person
with a criminal record may be denied bail if having regard to his criminal record "his continued detention is
necesary It is incumbent on the prosecution to adduce evidence of facts showing that his continued
detention is necessary having regard to his antecedents. For exameplsuspect is charged with
manslaughter ahhe has a history of violencatthough a pen with a criminal record might have been
released, it could be argued that this particular person should not be released on bail because of the danger
that he may commit other similar offences while on it in a case of wounds and blows, the dander o
committing such wounds and blows is a less serious danger so that the cricondlweuldweigh less

heavily in the balance against refusing bail.

37 Section 4(1)(c) of the Bail Act.

3 Section 4(1)(d) of the Bail Act.

53

FAT Q ! LINR §



Law Reform Commission of Mauritius [LRCp A & Odza & A

Yy t I LISNI Ng[td 6 | yR t
I NAYAYLlLf Ly@SadAaardirzys ! NNBai

2
a0 FYyR . FAfQ ! LINAC®

(3) there is reasonable ground for believing that the defendant or detainee has

given false or misleading information regarding his names or adyress

(4) there is reasonable ground for believing that the defendatdétamee has no

fixed place of abod@

(5) a detainee has failed to comply with section 12(2) of the Act, that is upon
being released on parole in accordance with the provisions of section 12(1) of
the Bail Act hehas failed to surrender to the custody of podice, at the
police station where he was detained, on the first working day after the

weekend*

109. In Hurnam v State of Mauritiu§2005) [Appeal No. 53 of 2004], the Judicial
Committee of the Privy Council clarified our law on bail. Their Lordshipkl
that whilst the severity of the sentence faced is a relevant element in the
assessment of the risk of absconding ooffending, theseriousness of the
offence allegedand the severity of the sentence faced are not, without more,
compelling groundsdr inferring a risk; the gravity of the charges cannot by itself

serve to justify long periods of detention on remand.

110. Section 4(2)(c) of the Bail Act 1999 provides that in deciding on the bail issue,

the judge or magistrate shall have regard, agmather relevant considerations, to

39 Section 4(1)(e)(i) of the Baikct.

0 Section 4(1)(e)(ii) of the Bail Act.

“1 Section 4(1)(f) of the Bail Act.
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Aithe nature of the evidence available wi!Ht
Anature of the evidence atweiherlinpliestbad may h
the Judge or Magistrate should look at the evidencéd;itgeit either implies that

the Judge or Magistrate should look at the type of evidénddaloupe v District

Magistrate of Grand Por2000) MR 264the Court had this to say:

fiThere is yet one further consideration which our courts have been prépared

weigh in the balance: if the evidence is, by its nature, unreliable, the presumption

of innocence should weigh more heavily in the balance in favour of the
applicant 6s r el eG@mreaibo D.P.B(A904) SCJ 13Ztheu s , i n
court, in decidingd release on bail an applicant who was suspected of having
acquiesced in the selling of one gram of heroin to one Choomka, took into
account t he Aqualityo of t he evidence a
consisted solely of the eventual testimony thatld be given by Choomka, a
self-confessed drug addict and accomplice, who had retracted his allegations
against the applicant in a further statement to the police, and who had
subsequently stated in court that he was forced to implicate the applicant.

We are accordingly of the view that situations like thos@rirarsaib (supragare
the ones contemplated by the legislator in the Bail Act 1999 when referring to the

inature of the evidence available with !
consideration. Wt may be examined at the stage of an application for bail is
the Anatureo of the evidence, but this s

detail at the evidence itself as opposed to the surrounding circumstances, which
have a bearing upon its quality.

The Court went on to say that:

it i s not appropriate, in our view, f o
application for bail, to examine the precise evidence available to the police and to

conclude as to whether it amounts t@rana faciecase. This gactice would

unduly result in protracted hearings of bail applications and would be too
convenient a device, for suspects to compel the police to reveal, even at a stage

where the police have not completed their investigation, what is to be found in

the wlice file. Witnesses in the course of the hearing of an application for bail
should only be allowed to depone as to t
available (including external circumstances which have a bearing on its quality)

and not as to thactual precise evidence of the police. Thus, in one case, for

example, the police officer or counsel representing the interests of the police may

wish to elicit from a police enquiring officer testimony to the effect that a
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confession has been recordednfrthe accused or that eyewitness evidence is

available, whilst in another case, counsel for the applicant may, by-cross
examination, elicit testimony as to the existence of evidence showing that there is

only one witness and that he would fall within heat egor y of ifaccomp
whose evidence normally has to be viewed with caution. But, whilst surrounding

facts relevant to the assessment of the T
canvassed, it would be improper, for a court, on the occasion adila b

application, to receive testimony as to the details of the evidence available to the
prosecution and to make an assessment of

111. Section 4(3) of the Bail Act provides thahare a request for the release on bail of
a deendant or detainee is objected to, the Judge or Magistrate shall place on

record the written reasons for his determination thereon.

112. When police resists bail, and the case comes for hearing, the prosecutor must ensure
that there are good grounds fesisting such a motion. He should be in a position,
on request from counsel for the defendant or detainee or on a motion to that effect
made in Court, to provide particulars as regards the grounds put forward. He must
call evidence to establish facts upport of the grounds given for resisting bail.

The Conditions for Release on Ril

113. Section 5 of the Bail Act provides as follows:

(1) A defendant or detain&ewho is released on bail

“2 Section 2 of Bail Act is to the effect that "defendant” means a person who is under arrest and is charged
before a Court with having committed an offence; "detainee” meg®essan who is under arrest upon
reasonable suspicion of having committed an offence.
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(@)  shall be released on his own recognizance toaagdpefore a court
for his trial, for any proceedings preliminary to trial or otherwise as

he may be required to do;

(b) may, subject to subsection (2), be required to provide rsuictber
of sureties as the Judge or Magistrate deems necessary to gelarante
his appearance in the manner specified in paragraph (a) and his
compliance with any other condition imposed for his release on
bail.

(2) A defendant or detainee shall not be required to provide surety unless

(@) the charge or the arrest relates serious offené& or

(b)  the Judge or Magistrate is satisfied that there is reasonable ground
to believe that the defendant or detainee is likely to breach a

condition of his recognizance.

(3) Where a defendant or detainee refuses to enteraiméxognizance or to

provide surety, he shall be remanded in custody.
(4)  Arecognizance shall be in the form set out in the Scheédule Act.

(5) No detainee or defendant shall, in respect of the provision of recognizance
or security for his releasmn bail fori

(a) an offence under section 34 of the Dangerous Drugs Act; or

“ASerious Offenced is defined in section of the Bail
i(a) an offence punishable by penal servitude;
(b) an offence under any of the provisions of the Dangelbbousu g s Act ot her than secti on
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(b) an offence punishable by any fine not exceeding 10,000 rupees or any
term of imprisonment not exceeding 2 years or by such a fine and term
of imprisonmentpe liable to pay anyusn under any enactment relating
to court fees or costs.
114. Section 8 of the Bail Act lays down the qualifications of surety. Section 8(1) is to the

effect thatho person shall stand as a surety unless he is of age, swears an affidavit

as to his

meansnd is, in the opinion of the Magistrate, otherwise a suitable

person. According to section 8 (2), in considering the suitability of a proposed

surety, the Magistrate shall have regard to

(@)

(b)

(©)

(d)

(e)

(f)

his financial resources;

his character and antecedents;

whether he appears, or is reputed, to be a professional surety;

his proximity to or relationship with the person for whom he is to
be surety;

his readiness to comply with the obligations of a surety; and

his age and the state of his health.

A person may be examined on oath before he is accepted as a surety [section 8(3) of

the Bail A

ct]

Section 21 of the Bail Act prevents sureties from entering in an insurance

agreement with another person to be indemnified if the person on bail absconds.
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In othe words, by providing a special type of conspiracy in this respect, our law

di scourages the trade of AProfessional Su

Section 9 of the Bail Actleals with themanner with which a surety may be
discharged from his obligations as suféty.
It is an offence for a surety to fail to take all reasonable steps to ensure that the

person for whom he stood as surity

a. surrenders to custody;
b. appears before a Court as and when required; or
C. complies with any other condition imposed for his release orf%bail

115. Section 6(1) of the Bail Act is to the effect thalhewe, in relation to a serious
offence, a Judge or Magistrate has reasonable grounds, whether by reason of the
magnitude of the financial or other benefit arising from or related to the
commission ofan offence or otherwise, to believe that a defendant or detainee is
likely to fail to surrender to custody or to appear before a Court as and when
required, he may order that a recognizance shall be in such amount as he
considers reasonable in the circuamstes. According to section 6(2) of the Act,
an order made under section 6(1) may, on good cause shown, be discharged or

varied by a Judge or a Magistrate.

4 Section 9 provides thabrsurety shall be dischargein his obligations unless fa) brings and
surrenders before the court the person for whom he stood surety; or (b) explains to the satisfaction of the
Judge oMagistrate his inability to do so.

Where a surety is discharged, the Judge or Magistrate shall order that the person for whom he stood surety
shall be arrested, and shiaé remanded in custody unles3 the Judge or Magistrate is satisfied that the
discharge was not due to any act of the person arrested that would warrant his not being released on bail;
and (b) the person arrested agrees to any condition which the Judge or Magistrate may think fit to impose
for his release on bail.

> Section 22 (b) oftte Bail Act.
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Under section 7 of the Bail Act, dJudge or Magistrate maynpose such other
conditions of ageneral or specific nature as he thinks fit for the release on bail of
a defendant or detainee, requiring him to do or not to do any act, and any

recognizance shall apply to any such condition.

In Islam v Senior District Magistrate of Grand Portdor (2006) SCJ 282, the
Supreme Court made very pertinent observations about our monitoring

mechanism in bail administration.

The Court had this to say:

fiThe only difference our present system makes between one arrested, say, for a
driving offence ad other more serious ones, lies in the strictness of conditions.
Even then the strictness is more apparent than real. For example, a monetary
condition of a million rupees to a drug trafficker may mean nothing to him or at
most a calculated business ri€k the other hand, a thousand rupees imposed on

a driver may mean a lot to him. Likewise, a condition that a drug suspect reports
to the nearest police station twice a day is an illusory judicial exercise when for
the rest of his 24 hours, he may be freelo all the mischief he is capable of to
drejudice the rights and freedoms of others or the public intérest.

That is the constitutional dilemma that our courts have had to grapple with daily
when faced with the big question of to bail or not to befle have hardly moved

from the crude beginnings of a bail system we imported. Our conventional

system of bail administration is showing serious cracks unable to meet the new
challenges of the age, the legitimate aspirations of a proper criminal justice
sydem and the human rights standards inherent and developed by our
constitutional provisions.

Well-advised jurisdictions have addressed the issues with advance research and
planning. A modern bail law in a socigtyybecoming more and more complex

and impesonal demands modern methods of monitoring. Logistics have
combined with organisational structure, tools have vied with technology and
means complemented with method. Thus, with all the guarantees of a citizen who
is deemed innocent until proved guilty @wncbur Constitution, the new devised
system has treated its citizen released on bail in such a way that he is not released
as a hazard whether for himself or the public.
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Each country has developed its own hegnewn system proper to its

demography, landnass and other soegeographical factors-or example, a

good many countries as early as the eighties adopted the electronic tagging

system. A device which is placed on the person sends a signal to a transmitter in

the offender 6s h cemral comtrold Wheeel appyopriate, this t o a ¢
system is coupled with other conditions imposed on suspects such asméht

curfew, for example, from 1900 to 0700, a ban on using mobile phones and the

internet, obtaining permission from the authorities to nagtone outside the

home etc. etc.

The United Kingdom equally adopted the electronic tagging system, with noted

success. If the beneficial effect on the-payer is anything to go by in such a

case, the following comparison may help. The cost on theepinf restricting a
suspectds freedom by keeping him on remar
restricting him by electronic tagging.

Canada opts for reinforcing the surety system rather than imposing monetary
conditions. Thus, its surety system fsistured and organized in such a way that
lines of responsibility and accountability have been built at every stage. The
surety, for example, becomes so to speak the "jailer" of the accused as he or she
must provide some measure of supervision over tbhesad's daily activities. He

or she should maintain daily contact with the accused. He is responsible to ensure
that the accused attends court as required until the case is over. He or she is also
responsible to ensure that the accused abides by theigonadif his release,
including any reporting, curfew and noontact clauses.

There exist clear and transparent criteria of suitability before one may act as a
surety and for those who can be or cannot take this responsibility. Because the
surety is expcted to supervise the accused, he or she should be someone who is
able to do so. Relevant factors are how long he or she has known the accused,
whether they are related, how frequently they see each other and how close they
live to each other.

However, the more interesting feature of the Canadian system is its
professionalized system for bail administration. A body of {egal individuals

may seek a license to deliver a professional surety service. This implies that the
official surety must not onlytand as the accused guarantor for his appearance
before court whenever required but shall also require him to abide by the
conditions imposed upon him at every stage, advising him as to his conduct and
behaviour while the conditions last. Such organizatibave their own code of
professional conduct. That system has also incorporated only recently the
electronic monitoring system as a form of commuhigged monitoring.

To name but a couple of other jurisdictions emerging in this area, Jamaica has
recerily joined the ranks of those adopting the electronic tagging system. It has
brought in amendments to their Parole Act, the Bail Act, the Alien Act, the
Correction Act, the Criminal Justice (Administrative) Act and the Child Care and
Protection Act. It dedrs people from committing crime, keeps them away from
certain areas or keeps them in the house. Similarly, Scotland, in an effort to crack
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down on an epidemic of youth crime, is considering electronically tagging repeat
offenders, possibly as young asldigears old.

In Mauritius, the monitoring mechanism in bail administration has remained old
fashioned. Our primitive tools and techniques are today the greatest obstacles to
the promises of our law and to an enhanced promotion of the enshrined
guarantes of our constitution. They may also arguably present a serious and real
threat to security. The ilerved detainee may be paying for the shonhings of

our present system by his inevitable detention and the citizen by a compromise of
his other humanights.

Thus, somebody who is admitted to bail, who has been able to puickase
speak- his freedom by some monetary condition, walks out of the coor,

free from any type of effective control over his movements or his activities other
than presumably reporting to the nearest police station twice a day. In between,
where he goes, under whose influence he falls, with whom he associates himself
to pursue what design is left to himself.

The gravity of our concern may be gauged when one realizestt i n t odayoés
world of globalisation, organized crime groups are, in many ways, profiting most

from the opportunities the phenomenon offers. The harm that crime syndicates

can do with local complicity demands a revolutionary approach, far removed

from ourtraditional monitoring systems. To require a defendant to report twice a

day to the nearest police station or to give a monetary security of whatever sum

may have worked at one time in the distant past. There are other types of
monitoring that is needethtan t he primitive omwwes if we
towards a world in which democracy and human security are undermined by

t hese n e wEffective lava enforcement exacts effective monitoring

methods.

Raising a human rights construct that satisfies fteedom for all, on an equal
basis, under the rule of law demands a public confidence that human rights are
not empty aspirations of a political system but the very basis for visible and
tangible human achievement. The {abiding citizen who for his pahas not

been arrested for any charge and is otherwise peaceably contributing to society is
entitled to demand that his constitutional guarantees and his human rights are
also ensured along with those of the suspects. That citizgho has known
betteri but now lives in constant fear of being mugged, beaten, killed or raped
along with the many whose near and dear ones have been actually mugged,
beaten, raped or killed in a world growing awry may be excused for ranking
courts and counsel with criminalshen they hear all talks concerned with the
protection of human rights of those arrested and but little of their own rights
either as victims or lavabiding citizens. One would excuse them for considering
that courts and counsel are out of phase with tyet@day reality at the grass

roots. When the citizen lives his liberty of movement to walk freely, to enjoy
equal protection of the law and to savour a decent life of dignity enshrined in his
charter of liberties only in theory whereas he sees the padsom he perceives

as a criminal living and abusing it in reality, he considers the justice system gone
as wary as the society in which he lives. His confidence in the justice system is
tested. And public confidence is the rdmid of the justice system. mrecent

62



Law Reform Commission of Mauritius [LRCp A & Odza & A
I NAYAYL

2y t I LISNJ Ng[td 6 | yR t
f LYy@SadAdalraAazys ! NNBad FyR . FAfQ ! LINAE

application before the Supreme Court, for example, the father, the uncle and an
employee of a company connected with the deceased applied for judicial review

of the decision of the Director of Public Prosecutions for releasing a couple of
suspect on bail. The ground set out was, inter alia, that the release of the
perpetrators who had engaged in killing a young man in an atrocious manner was
inot in I'ine with the sacrosanct princi
the decisionwas unreas@a bl e/ unt enabl e/ credMrARg a ba
and Anor v The Director of Public Prosecutiq206) SCJ 192.

p |
d

That is why we thought of sounding the alarm bell so that each component in the
justice system is refreshed on its own responsibifitthe matter. As has been
stated:

filn democratic societies, fundament al
more than paper aspirations. e and it
to ensure that the | awds undertakings

people. In a society ruled by law, all public institutions and officials must
act in accordance with the law. The Judges bear particular responsibility
for ensuring that all branches of governménthe legislature and the
executive, as well as the judiciatgelfi conform to the legal principles
of a f r e See ghe BiJadicigl. Gdlloquium on Domestic
Application of International Human Rights Norms, Bloemfontein, South
Africa, 1993, Developing Human Rights Jurisprudence, Commonwealth
Secretariat., \dl. 6.

Speaking for the administration of bail, it is only time that we became a little

more imaginative in the use of tools and techniques befitting the new era in our
endeavour to ensure that the rights and freedoms of any individual does not
prejudicet he ri ghts and freedoms of others and

Key Issue 15

Are the conditions imposed under the Bail Act for release on bail satisfactory? Ar
not too financial in nature? Should legislation be introduced with a view t@miaing
the monitoring mechanism for bail administration?
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Other Safequards to Individual Liberty: Release on Parole

118 According to section 12(1) of the Bail Aathere a detainee arrested in respect of
an offence other than a serious offemds likely to spend Saturday and Sunday,
or any part thereof, in custody before his first appearance before a Magistrate, he
shall be released on parole unless a police officer not below the rank of Assistant
Superintendent certifies in writing that haslreasonable ground for believing that
the detainee, if released, is likely (i) to fail to surrender to the custody of the
police, at the police station where he was detained, on the first working day after
the weekend; (ii) or to commit another offenéedetainee who fails to surrender
to the custody of the police, at the police station where he was detained, on the

first working day after the weekend, may be arrested without a wéfrant.

Key Issue 16

Is the current framework for release of suspelciring weelend satisfactory?

“®Section 12(3) of the Bail Act.
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Securing Compliance with Conditions of Bail- Sanctions for Breach
of Conditions: Estreatment of Recognizance & Other Sanctions

119. When an accused fails to attend Court or surrender himself upon reguisssaid
to have O6abscondiekEsét rcerat dnjennmp eod breeiclodg.ni z a
situation whereby steps are taken for the security furnished or the bail bbad to
executed. Section 10 of theaBAct, which dealsvith estreatment of recognizasc

provides as follows:

10. Estreatment of recognizance

(2) Where a recognizance referred to in section 6 has been taken for the
appearance of a person and that person does not surrender to custody or
appear before a Court as and when requiredCtet shall order the
recognizance to be estreated, unless the Court is satisfied that there are
reasonable grounds explaining his failure to surrender to custody or to
appear before Court in which case the Court may on the day of such
failure or the follaving day, reinstate the recognizance if already
estreated.

2) Where a recognizance has been estreated pursuant to subsection (1), the
amount of the recognizance shall, even if it exceeds the jurisdiction of
the court, be recoverable from the personowbntered into the
recognizance or from any surety in the same manner as if it were a fine
lawfully imposed by the Court.

3) @) The AttorneyGeneral may, on good cause shown, remit in
wholeor in part the amount of an estreated recognizance.

(c) Wherethe AttorneyGeneral has received a petition for the remission of an
estreated recognizance, he may require the Court to stay the recovery of any
amount due thereon for a period which shall not exceed 3 months.

120. It is an offence, punishable on caction by a fine not exceeding Rs 5,000 and
imprisonment for a term not exceeding two years, for any person having been
released on bail t@) fail to surrender to custody or to appear before a court as
and when required; (i) commit an offence other tlaanoffence punishable

only by a fine not exceeding 1,000 rupees; (iii) interferes with a witness,
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tampers with edence or otherwise obstructs the course of justice, in relation to

him or to any other persdh

Key Issue 17

Are the sanctions forrbaches of conditions of bail adequate?

Procedural Facilities: The Bail and Remand Court

121 The Bail and Remand Court is established under section 18(1) of the Bail Act, which
provides that it shall be a court of record and have an offie@l According to
section 19 of the Bail Act, the question whether a defendant or a detainee shall be
released on bail or remanded in custody shall, except where the question arises in
the course of proceedings before another court or it is otherwisadtigal to do
so, lie within the exclusive jurisdiction of the Bail and Remand Coextti& 55
of District and Intermediate Courts (Criminal Jurisdiction) Act thus provides that a
District magistrate may at any time pending a preliminary inquiry digehtre
accused and permit him to remain at large, on his entering into a recognizance with

or without sureties for such sum as the Magistrate shall fix.

122 By virtue of section 20 of the Bail Act, a defendant or detainee, who is in custody,

may be ordexd to appear before the Bail and Remand Court through such live video

" Section 22(a) of the Bail Act.
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or live television link system as may be approved in writing for the purpose of any
proceedings by the Chief Justice in relation to an application for his release on bail
or an extensionf his remand in custody. The Court may determingve may or

may not be present at the place where the defendant or the detainee is appearing;
(b) who, in the Courtroom, shall or shall not be able to be heard, or seen and
heard, by the defendant oretlletainee; (c) who, in the Courtroom, shall or shall

not be able to hear, or to see and hear, the defendant or the detainee.

Procedural Safequards: Challenge of thdecision of the Magistrate to

release the defendant or detainee

123.

124

According to setion 4(4)(a) of the Bail Act, inere a Magistrate has ordered the
release on bail of a defendant or a detainee notwithstanding an objection by the
Commissioner of Police or the Director of Public Prosecutions, the Commissioner
of Police or the Director dPublic Prosecutions, as the case may be, may, within 7
days of the determination of the Magistrate, apply to the Supreme Court for an
order setting aside the decision of the Magistrate to release the defendant or

detainee.

Section 4(4)(b) of the BhiAct provides that where, immediately after ordering
the release of the defendant or detainee, the Magistrate is notified by the Director
of Public Prosecutions that an application under section 4(4)(a) is being made and
that a stay of execution is reqed, the Magistrate shall stay execution of the
order and remand the defendant or detainee until the Supreme Court determines

the application.
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125

126

Section 4(5) of the Bail Act is to the effect thmnding the determination of an
application made underubsection(4)(a), the Supreme Court may, where the
defendant or detainee has been released on bail and no stay of execution has been
sought under subsection (4)(b), on motion made by the Director of Public
Prosecutions, order that the decision of the Meajis be stayed and that the

defendant be apprehended and remanded in custody.

By virtue of section 4(6) of the Bail Ach defendant or a detainee whose release

on bail is refused shall be remanded in custody for a period not exceeding 21
days, afte which the defendant or detainee shall be brought again before the
Court. Section 4(7) of the Act however provides that where a defendant or
detainee has been remanded by the Magistrate under section 4(4)(b) and the
Commissioner of Police or the Directof Public Prosecutions fails to apply to

the Supreme Court within 7 days as provided in section 4(4)(a), the defendant
shall forthwith be brought before the Magistrate who shall thereupon release him

on bail as originally ordered by him.

Key Issue B

Does our legal system provide sufficient safeguards against unduly prolongkil
detention?
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Key Issue 19

Should the law determine in what circumstances a person charged should be
unconditionally?

(VD) Prohibition against Departure of a Defendant or Detainee
as a Permissible Restriction on the Right to Freedom of
Movement

127. According to section 13(1) of the Bail Aatjhere a police officer not below the
rank of Assistant Superintendent certifies in writing thaiefendant or a detainee
should be prevented from leaving Mauritius, he may require the Immigration
Officer to prohibit the departure of that person, and the Immigration Officer shall
take all necessary steps to comply with the request. This is aminesiriction
on departure, which unless otherwise ordered by a Judge or a Magistrate, lapses

72 hours after it has been notified to the defendant or det&inee.

“8 Section 13(2) of the Bail Act.
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128.

129.

130.

Section 14(1) of the Bail Act is to the effect thaiualge or a Magistrate may, upon
application made by the Commissioner of Police and being satisfied that an order
should be made preventing defendant or detainee from leaving Mauritius, make
an order to thagffect. Such an order shall (@main in force until the disposal of
the charge amnst the defendant or detainee; (b) be inserted in the record of the

court before which the defendant is charged or the detainee is bfdught.

The person against whom an order has been made under sectiondgbiydy the

court before which hisase is pending for a variation of the ordéne court may

vary the order if it is satisfied it is necessary to dots@joid loss or prejudice to

the applicant; to avoid damage or loss to the applicant's property; because of the
health of the applicardr his next of kin; or in such other cases as the Court thinks
fit.] On an application, the Court mayp being satisfied that there are sufficient
reasons for so doing, allow the applicant multiple departures from, and returns to,
the country within a pévd it may specify.lt may imposesuch terms and

conditions as it thinks fit.

The above provisiondall within the permissible restrictions on thight to
freedom of movemenas guaranteedy secton 15 of the Constitutiaf Section
15(3)(c) ofthe Constitution provides that nothing contained in or done under the

authority of any law shall be held to be inconsistent with or in contravention of

“9 Section 14(2) of the Bail Act. Note that section 14(3) of the Act provides that the clerk of the court shall
immediately after an order is @ under the section, inform the Immigration Officer in writing.

%0 According to section 15(1) of the Constitutiom, person shall be deprived of his freedom of movement
this freedom means the right to move freely throughout Mauritius, the right weresiany part of
Mauritius, the right to enter Mauritius, the right to leave Mauritius and immunity from expulsion from
Mauritius.

70



Law Reform Commission of Mauritius [LRCH A & Odza & A 2
I NAYAYLE Ly@SadAaardAazys ! NNBai

Yy t I LISNJ Ng[td ¢ | YR
G FYR . FAfQ ! LINR

this section to the extent that the law in question makes provision for the
imposition of restrictionspy order of a court, on the movement or residence
within Mauritius of any person either in consequence of his having been found
guilty of a criminal offence under the law of Mauritius or for the purpose of
ensuring that he appears before a court at adaterfor trial in respect of such a
criminal offence or for proceedings preliminary to trial, except so far as that
provision or, as the case may be, the thing done under its authority is shown not to
be reasonably justifiable in a democratic sociéty.Dookhy v. Passport and
Immigration Officen1987) MR 75 (applicant under police enquiry), it was observed
that if the action of the police objecting to departure, while permissible by law, was
shown not to be reasonably justifiable in a democratic soolegn abusive or
unreasonable use of their power, the court could order alternative measures. The
view was taken irMattarooa v. Chief Passport and Immigration Officer & anor
(1998) MR 131 [SCJ 451] that where no restriction has been imposed, any refusal b
the Passport Officer to grant applicant his passport would be in contravention of

section 15(1) of the Constitution.

(VIl) Search and Seizure in the Course of an Investigation as
Permissible Restrictions on the Right to Privacy and
Right to Enjoyment of Possessions

131. In the course of an investigation police officers may havestoch persons or

premisesand, if need beseize incriminating materials, which can be produced as
exhibit in court proceeding®olice may also have to carry out coativities.In
addition, it may have to take intimate samples from a suspect. Such actilities
constitute an interference with the right to privacy and the right to protection
against deprivation of property, as guarantegdsbkctions 8 and of the

Constitution, and must be carried out within the permissible limits.
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Lawful Restrictions on the Right to Privacy

132.

133.

134.

Section 9(1) of the Constitution, which affords protection for privacy of home and other
property, provides inter alia that, excepthahis own consent, no person shall be
subjected tdhe search of his person or his property or the entry by others on his
premises. Section 9(2)( however, is to the effedbat a law shall contravene this

section where it may make provision for tleeushof any person or propertyr entry o
premises in the interests of defence, public safety, public order, public mazatigpt

so far as that provision or, as the case may be, the thing done under its authority is

shown not to be reasonably justifia in a democratic society.

According to section 30(1) of the District and Intermediate Courts (Criminal Jurisdiction)
Act, a Magistrate may, upon sufficient grounds for suspecting that goods charged in any
information as having been stolen aoacealed or are supposed to be concealed in any
dwelling house or other premises, grant a warrant to search for same. The search warrant
must specify the goods, which are the object of search, and the dwelling house or other
premises where they are concéabe suspected to be concealed [section 33 of the Act].
Such warrant shall be, however, limited to a search in the daytime [section 30(2)(a) of the
Act]. But in case of great emergency, and where the information is positive, and not on
suspicion only, thevarrant may be executed at any time. Where it appears, as a result of
the execution of a search warrant, that the goods found were stolen, they shall be seized

so that the offender may be prosecuted [section 35(2) of the Act].

Section 39(1) of the Btrict and Intermediate Courts (Criminal Jurisdiction) Act
provides that a Magistrate may authaim writing premises to be searched for
stolen goods where (a) they are, or within the preceding 12 months have been, in the

occupation of any person whoshbeen convicted of having been in possession of
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135.

136.

stolen property, or of receiving stolen property, or of harbouring thieves, or (b) are in
the occupation of any person who has been convicted of any offence involving fraud
or dishonesty. It is not necessdoy the Magistrate, on giving such authority, to
specify any particular property; it is sufficient for him, on giving such authority, to
have reason to believe generally that such premises are being made a receptable for
stolen goods [section 39(2) of th&ct]. Any police officer authoried by a
magistrate under section 39 of the Act may enter any house, shop, warehouse, yard,
or other premises, in search of stolen property, and search for and seize and secure

any property he believes to have been stolen.

Section 36 of the District and Intermediate Courts (Criminal Jurisdiction) Act
provides that where a credible witness proves, on oath before a Magistrate,
reasonable cause to suspect that any person has in his possession any property which
has beembtained by means of a crime or misdemeanour or any arm or instrument
used in the commission of a crime or misdemeanour, the Magistrate may grant a

warrant to search for such property, arm or instrument.

According to section 44 of the Dangerous Rrégt, where a Magistrate is satisfied

by information on oath that there is reasonable ground for suspecting that an offence
has been or may be committed against this Act, he grayt a search warrant
authoriang any police officer named in the warrarttaay time, within one month

from the date of the warrant, to enter, if need be by force, the premises named in the
warrant and to search them and any person found there and, if there is reasonable
ground for suspecting that an offence against this Acbbes committed, to seize

any drug, pipe, utensil, article or thing found on the premises or in the possession of

any such person.
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137. Under section 14(1)(a) of the Police Act, where in a case of urgency communication with
a Magistrate would cause deldnat would defeat the ends of justice, any police officer,
not below the rank of Assistant Superintendent of Police, may, on sworn information that
a person has unlawfully in his possession any dangerous drugs, any property obtained by
means of an offencer any article used or likely to be used in the commission of an
offence, issue a warrant to search for the dangerous drugs, property or article.

138. Section 50(1) of the District and Intermedi&@eurts (Criminal Jurisdiction) Act
provides that a Mgistrate may cause to be made any examination of the person of
the accused as circumstances may require. Section 14(1)(b) of the Police Act is to
the effect that where, in a case of urgency, communication with a Magistrate
would cause delay that would dafethe ends of justice, a police officer, not
below the rank of Assistant Superintendent, may call upon a Government medical
officer, or other medical practitioner, to make such examination of the person of
an alleged offender as the circumstances ofdlse may require.

Key Issue 20

Are there sufficient legal safeguards against arbitrary interference with pduaicy a
criminal investigatiofd

Should the law provide in what circumstances a person shall be presumed not
consented to thsearch of his person or his property or the entry by others on his pren
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Lawful Restrictions on the Right to Enjoyment of Possessions

139.

140.

141.

Section 8(1) of the Constitution provides that no property of any description shall be
compulsolly taken possession diection 8(4)(a)(vii) lays down that a law may make
provision for the taking of possession of property for so long only as may be necessary for
the purposes of any examination, investigation, trial or inquiry, except so far as that
provision or, as the case may be, the thing done under its authority is shown not to be

reasonably justifiable in a democratic society.

Section 15(2) of Police Act is to the effect that where it appears an article was
obtained by means of an offermeused in the commission of an offence, the article
shall, on the prosecution of the alleged offender, be produced to the court and shall
be dealt with as the court may direSection 15(1) of that Act lays down that the
article should beestored to te person from whom it was taken if it is found that

it was not obtained byneans of an offence or used in the commission of an

offence.

In Tangaree v. Government of Mauritifi®91] MR 203, it was pointed that police

action to seize and detain aticle must be shown to be lawful.

One can add that the legaliy thetaking possessiotinereof will much depend on

the necessity for its producti in court. If the policecan produce secondary
evidence of an article seized, there would be no need forretain same as an
exhibit. Were it to be therwise an aggrieved person would be entitleclaon that

he is being dispossessed of the enjoyment of his property in a manner inconsistent
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with the requirements of democratic necessity, as laid dosection 8(4(a)(vii) of

the Constitution.

Key Issue 21

Would it be appropriate to review the framework for the handling of exhibits so as |not to
interfere unjustifiably with the right to enjoyment of property of suspects?

(VI Rights of Special Groups in relation to Criminal
Investigation

(A)Victims of Crime and Abuse of Power

142. The predicament of victims of crime and of abuse of power has been a matter of
considerable concern at national, regional and international levels. N'iigeberal
Assembly adopted in 1985 the 'Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Pow8l.The most effective way to assist victims is to
prevent criminal activity and abuse of power, so that victimization, and

revictimization, is minimized. Responsibility for prevention rests upon the State, for

°! Adopted by General Assembly Resolution 40/34 of 29 November 1985.
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the safety and security of citizens is a prime function of government. The role of the
police in preventing victimization and in assisting victims is critical. Police depend
on cawmperation from victims to obtain information on which successful
investigations can be based. Two principles are fundamental to securing protection
and redress for victims. First, victims are entitled to be treated with compassion and
with respect for theihuman dignity. Secondly, victims are entitled to prompt redress

for the harm they have suffered.

Victims of Crime

143.

144.

Paragraph 1 of the UN Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Powelefines 'victims of crimeas "persons who, individually

or collectively, have suffered harm, including physical or mental injury, emotional
suffering, economic loss or substantial impairment of their fundamental rights,
through acts or omissions that are in violation of crimlaals operative within
Member States, including those laws proscribing criminal abuse of power".

Paragraph 2 states that a person may be considered a victim regardless of whether
the perpetrator is identified, apprehended, prosecuted or convictedgardiass of

the family relationship between the perpetrator and the victim. The term 'victim' may
include the immediate family or dependants of the direct victim and persons who
have suffered harm in intervening to assist victims in distress or to prevent
victimization. Police officials could thus, in certain circumstances, be treated as

victims of crime.

According to paragraph 4 of the Declaration, victims are entitled to access to the

mechanisms of justice and to prompt redress, as provided fatioyal legislation,
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for the harm that they have sufferédludicial and administrative mechanisms have

to be established and strengthened where necessary to enable victims to obtain
redress through formal and informal proceddféEhese procedures aregtred to

be expeditious, fair, inexpensive and accessible. The judicial and administrative
processes should be responsive to the needs and expectations of Viditisis

should receive the necessary material, medical, psychological and social assistanc
through inter alia governmental meandhey should be informed of the available
health and social services, and other relevant assistance, and be afforded access to
them®® Attention is required to be given to victims who have special needs because
of the nature of the harm inflicted or because of other factors which may

disadvantage them in some w4y.

Victims should be treated with compassionl respect for their dignity.

145. It is crucial that investigators pay attention to the welfare of victirh&s may be
done by advising the victims as to the help they may receive from appropriate

%2 paragraphs 3 & 4 of the Declaration taken togjetite to the effect that victims are entitled to be treated
with compassion and respect for their dignity, without distinction on any of the usual grounds, such as race,
colour, sex, age, and ethnic, or social origin.

%3 paragraph 5 of the Declaration.

> According to paragraph 6 of the Declaration, the responsiveness of the criminal justice system would be
facilitated by: (i) informing victims of their role in proceedings, of the scope, timing and progress of the
proceedings, and of the dispositiof their cases; (i) allowing the views and concerns of victims to be
presented and considered at appropriate stages of the proceedings where their personal interests are affected,
without prejudice to the accused; (iii) providing proper assistance tmsitiiroughout the legal process; (iv)
minimizing inconvenience to victims, protecting their privacy, and ensuring their safety, as well as that of their
families and witnesses on their behalf; (v) avoiding unnecessary delay in the disposition of cakes and
execution of orders or decrees granting awards to victims.

%5 paragraph 14 of the Declaration.
* paragraph 15 of the Declaration.

" Paragraph 17 of the Declaration.
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146.

147.

148.

welfare bodiesThe investigators should inform the victims of their role, the scope,
timing and progress of the proceedings and of the disposition of their casgs. Th
should take measures to minimize inconvenience to victims, protect their privacy,
when necessary, and ensure their safety, as well as that of their families and

witnesses on their behalf, from intimidation and retaliation.

Paragraph 8 of the Dexchtion is to the effect that, where appropriate, restitution
should be made to victims, their families or dependants by offenders or third parties
responsible for their behaviour. This includes such measures as return of property or
payment for harm or ks suffered® Property seized by police should be returned to
victims at the earliest possible opportunity. The necessity of retaining the property as

evidence should be considered specifically in each case by police.

Paragraph 11 of the Declaratiprovides that where public officials or agents acting
in an official or quasofficial capacity have violated criminal laws, victims should
receive restitution from the State, whose officials or agents were responsible for the

harm.

Paragraph 12fahe Declaration requires States to endeavour to provide financial
compensation to victims who have sustained significant injury as a result of serious
crimes, when compensation is not fully available from the offender or other sources.

When persons hawdied or become incapacitated as a result of such victimization,

%8 When restitution is ordered in cases involving substantial harne tertvironment, it should include such
measures as restoration of the environment, reconstruction of the infrastructure and replacement of community
facilities (Article 10 of the Declaration).
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their families or dependants should be compensated financially. States should

establish a Compensation Fund for victihs.

149Professor Carlson Anyangwe in his report®i® i t u at i ofthe AumaniRiglsts s
Landscape in Mauritiusdéd in the context of
Nati onal Hu man Rights St r a tcengideredf ome Maur i
important measure that warrants introduction into the impending judicial reform

relates to the issue of victimology. It is apposite to quote what he had to say:

fiThe judiciary should be required always to take account of the interests
of the victim when dealing with criminal cases. These interests are
basically two, protection wdre need be and compensation (including
restitution) for loss or injury suffered as a result of the crime for which the
accused has been found guilty. This may involve the introduction of a
variant of t heonflitutemde partie givifet.tendy alsd 0
mean that in certain cases @x gratiapayment may have to be made to
the victim especially where the evidence points ineluctably to fault on the
part of law enforcement officials but a prosecution is deemed inexpedient
or a conviction not secado

Victims of Abuse of Power

150. Paragraph 18 of the UN Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power defines 'victims of abuse of power' as "persons who,
individually or collectively, have suffered harmcluding physical or mental injury,

emotional suffering, economic loss or substantial impairragtiteir fundamental

%9 paragraph 13 of the Declaration.
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rights, through acts or omissions that do not yet constitute violations of national

criminal laws but of internationally recognized marrelating to human rights™.

151. States are required by article 19 of the Declaration to consider incorporating into

national law norms proscribing abuses of power and providing remedies to victims

of such abuses. Such remedies are to include restitahd/or compensation, and

necessary material, medical, psychological and social assistance and support.

Key Issue 22

Studies have showslsewherahat a proportion of the crime actually committedhot reported tq
the police. This had ledh¢ authorities in UK to conduct crime surveys in order to grasp the cri
phenomenon better, in lieu of relying solely on criminal justice and security statistics.

According to you, what is the situation in Mauritid&hat could be, according to yolngetreasons

for such a situation?

Do you consider the current legal and administrative mechanisms sufficiently protect vict
crimefrom abuse and intimidation as a result of their involvement in criminal proce@dings

minal

ims of
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Key Issue 23

Should there be a mechanism which would provide the opportunity for victims to have
property returned to them before any case against suspects is concluded?

Key Issue 24

Do you considem variant of t hoenstiftitioede gdrtie siyl&couddnbe| o f 6
introduced in our legal system in order to better protect victims?

(B)Children

152. Apart from benefiting from the protection afforded by general human rights
instruments, juveniles are protected by specific standardshvtéke into account
their special status dnneed$® The international community, through the UN,

acknowledges the importance of: (i) protecting juveniles against abuse, neglect and

% various instrumentfiave been adopted by the UN General Assentily:Standard Minimum Rules
for the Administration of Juvenildustice (Beijing RulesjResolution 40/33 of 29 November 1985]; UN
Guidelines 6r the Prevention of Juvenile DelinquendRiyadh Guidelings [Resoldion 45/112 of 14
December 1990)JN Rules for the Protection diiveniles Deprived of their LiberfiResolution 45/113 of 14
December 1990]
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exploitation; (ii) protecting the webeing of all juveniles who cometm conflict

with the law; (iii) taking special measures to prevent delinquency by juveniles.

It is considered that labeling a young person a 'delinquent’ or criminal' often
contributes to the development of a consistent pattern of antisocial and urelesirab
behaviour by that young person. The international community has thus recognized
that the diversion of juveniles from the criminal justice system is fundamental to the
human rights and the protection of juveniles, and is also fundamental to the

preventim of juvenile delinquency.

UN Convention on the rights of the Child (CRC)

153.

Article 37(a) of the Convention on the Rights of the Child (CRC) protects the child
from torture and other cruel, inhuman or degrading treatment or punishment, and

from caital punishment and life imprisonment.

Article 37(b) CRC lays down that "no child shall be deprived of his or her liberty
unlawfully or arbitrarily”. It further states that "the arrest, detention or imprisonment
of a child shall be in conformity with ¢hlaw and shall be used only as a measure of

last resort and for the shortest appropriate period of time".

Article 37(c) CRC requires children deprived of liberty to be treated with humanity
and with respect for the inherent dignity of the human pefwy are to be treated

in a manner which takes into account the needs of persons of their age; they are to be
kept separate from adults; and they have the right to maintain contact with their

family.
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Article 37(d) CRC provides that where a child is degdliwf his or her liberty, he or
she shall have the right to prompt access to legal assistance and the right to challenge

the legality of detention.

154. Article 40(1) CRC recognes the right of every child aljed as, accused of, or
recognizd as havingnfringed the penal law to be treated in a manner consistent
with the promotion of the child's sense of dignity and worth, which reinforces the
child's respect for the human rights and fundamental freedoms of others and which
takes into account the childage and the desirability of promoting the child's

reintegration and the child's assuming a constructive role in society.

UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing

Rules)

155. The UN Standard Minimum Rules for th&dministration of Juvenile Justice
(Beijing Rules) are meant, inter alia, to promote the-seithg of the juvenile, with
a view to reducing the need for intervention under the law, and of effectively, fairly
and humanely dealing with juveniles in confligth the law®* The rights of juvenile
offenders are specifically referred to in rule 7, which lays down the basic procedural

safeguards; the juvenile's right to privacy is afforded special prot&&tion.

®1 A juvenile is defined as "a child or young person who, under the respective legal systems, may be dealt with
for an offence in a manner which is different from an adult".

%2 Rule 8 requires the juvenile's right to privacy to be respected at all stages of the proceedings in order to
avoid harm being caused to him or her by undue publicity or by the procédselifig. In principle, no
information that may lead to the identification of a juvenile offender may be published.
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156.

The juvenile justice should ensure, according te &jlthat any reaction to juvenile
offenders is always in proportion to the circumstances of both the offenders and the
offence® Scope for discretion should exist at all stages of proceedings and at the
different levels of juvenile justice administratiomcluding investigation and
prosecution, so that those who make determinations can take the action deemed to

be most appropriate in each individual c¥se.

As regards investigation and prosecution, the Beijing Rules provide inter alia that:

() upan the apprehension of a juvenile, his or her parents or guardians are to be
notified immediately ule 16°);

(i) a judge or other competent official or body to consider, without delay, the issue of
release (rule 10);

(iii) contacts between law enforcemefficials and juvenile offenders to be managed in
such a way as to respect the legal status of the juvenile and avoid harm to him or
her, with due regard to the circumstances of the case (rule 10);

(iv)  consideration should be given, wherever appropritiedealing with

juvenile offenders without resorting to formal trial (rule 11);

% The question of proportionality of the reaction to juvenile offenders is expanded on in the commentary to
rule 5, which states:

"...The response to young offenders should be based on the consideration not only of the gravity of the
offence but also of personal circumstances. The individual circumstances of the offender (eg social
status, family situation, the harm caused by the offenc other factors affecting personal
circumstances) should influence the proportionality of the reaction (eg by having regard to the
offender's endeavour to indemnify the victim or to his or her willingness to turn to a wholesome and
useful life".

% Rule 6.

% The commentary to rule 10 states that involvement in juvenile justice processes in itself can be 'harmful' to
juveniles. It points out that this is especially important in the initial contact with law enforcement agencies,
which might profouadly influence a juvenile's attitude towards the State and society. The commentary
emphasizes that compassion and kind firmness are important in those situations.

85

t



Law Reform Commission of Mauritius [LRCp A & Odza a A2y t I LISNJ Mytd 6 | YR
a 2

I NAYAYFE Ly@Satadalirzys | NNB

FYyR . FAEfQ ! LINR®

(V) it is important for police officials who frequently or exclusively deal with
juveniles, or who are primarily engaged in the prevention of juvenile crime,
to be speciallynistructed and trained so that they act in an informed and
appropriate manner (rule 12);

(vi)  detention pending trial should be used only as a measure of last resort and
for the shortest possible period of time and, if detained, they should be kept

separatérom adults (rule 13).

UN Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelings

157.

The Riyadh Guidelines assert that the prevention of juvenile delinquency is an
essential part of crime prevention in society, the “weihg ofyoung persons from

their early childhood should be the focus of any prevention program. To that end it is
considered that the policies and measures adopted should, inter alia, consider that
youthful conduct not conforming to overall social norms is oftemt of the
maturation process and tends to disappear spontaneously with the transition to
adulthood; that the labeling of a young person as ‘deviant' or 'delinquent’ often
contribute to the development of a consistent pattern of undesirable behaviour by
that person.
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UN Rules for the Protection of Juveniles deprived of their Liberty

158. This instrument applies to all types and forms of detention facilities in which
juveniles are deprived of their liberty. Though detention of juveniles bgep
usually of short duration and for reasons connected with the immediate protection of
the juvenile or the investigation of crime, there are a number of principles and
provisions in that instrument which are of interest to law enforcement officrals, o

which have greater relevance to the treatment of juveniles detained by police.

The juvenilejustice systm should uphold the rights asdfety and promote the
physical and mental welleing of juveniles. It is considered in the instrument that
the depivation of liberty of juveniles should be effected in conditions and
circumstances which ensure respect for their human rights. The instrument also
stresses that the deprivation of the liberty of a juvenile should be a disposition of last
resort and forlte minimum necessary period. Detention before trial shall be avoided
to the extent possible and limited to exceptional circumstances. When juveniles are
detained under arrest or awaiting trial, courts and investigative bodies should give
the highest prioty to the most expeditious processing of such cases to ensure the

shortest possible period of detention.
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UN Standard Minimum Rules for Non-Custodial Measures (The Tokyo Ruleg®

159.

The Tokyo Rules are based on the notion that altegsatovimprisonment can be an
effective means of treating offenders within the community, to the best advantage of
both the offenders and society. While the rules are applicable to both adult and
juvenile offenders, it is particularly important that theyco@sidered in relation to
juvenile offenders. They emphasize that criminal action against a child, and
penalizing him or her, for some forms of delinquent behaviour should be avoided,
wherever possible, juveniles should be diverted from crirjrséice pocessing and
redirected to community support services; juveniles deprived of their liberty are

highly vulnerable to abuse, victimization and violation of their rights.

Legislative and other Measures giving effect to Rights of Children coming intconflict

with the law

160.

Section 8 of the Juvenile offenders Act provides thatGbmmissioner of Police
shall make arrangements for preventing a juvenile while detained in a police
station, or while being conveyed to and from any criminal coumyhile waiting
before or after attendance in any criminal court, from associating with an adult
(other than a relative), who is charged with any offence other than an offence with

which the juvenile is jointly charged, or of which he has been jointly ctewi

% UN General Assembly Resolution 45/110 of 14 December 1990.
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and for ensuring that a girl, being a juvenile, while so detained, being conveyed or

waiting, is under the care of a woman.

Section 9(1) of the Act is to the effect that where a person apparently under the
age of 18 is apprehended with or withaurrant and cannot be brought forthwith
before a Court, the police officer in charge of the station to which that person is
brought shall inquire into the case, and may release himrecognisancéeing
entered into by him, or his parent or guardiantt{var without sureties), for such

an amount as will, in the opinion of the officer, secure his attendance upon the

hearing of the charge, and shall release him save in exceptional circumstances.

According to section 9(3) of the Act, where any person appigr below the age

of 18 is apprehended, the police officer in charge of the station to which that
person is brought shall, immediately, take all reasonable steps to inform his parent
or guardian of his apprehension and the place where he may be sherphyent

or guardian. No statement shall be recorded from an apprehended person below
the age of 18 outside the presence of his parent or guardian unless the parent or
guardian cannot be contacted within a reasonable time or the parent or guardian,
afterbeing contacted, fails to call at the police station where the statement is to be
recorded within a reasonable time fixed by the police officer in charge of the

station®’

Section 13(2) of the Act provides thahere a juvenile is arrested, the police
officer by whom he is arrested, or the officer in charge of the police station to
which he is brought, as the case may be, shall cause the parent or guardian of the
juvenile where he can be found, to be warned to attend at the court before which

the juvenilewill appear.

%7 Section 9(4) of the Juvenileffenders Act.
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161. The administrative directions to Police on interrogation and the taking of statements
states that afar as practicablechildren (whether suspected of crime or not)
should only be interviewed in the presence of a parent or guardiaim, their
absence, some person who is not a police officer and is of the same sex as the
child. A child or a young person should not be arrested, nor even interviewed, at
school if such action can possibly be avoided. Where it is found essential to
corduct the interview at school, this should be done only with the consent, and in

the presence, of the head teacher, or his nominee.

Key Issue 25

Does the criminal justice system adequately safeguard the rigitgeafle offendersapprehends
by police officers?
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162.

(C)Women

Police officials are required to carry out all their duties in accordance with the
principle of nonrdiscrimination; they are required to prevent and deal with the
consequences of, victimization; and, in their dealiwith women, they are required

to ensure that the special status of women is respected and their special needs met. If
they meet all these requirements, they will prevent, or remedy in some way,
particular wrongs or injuries; they will sensitize the widemmunity to the issues
involved; and they will, in some circumstances, prevent much greater harms or

tragedies occurring.

Law enforcement agencies are predominantly male numerically and culturally. It is
important therefore that police officials shdlde sensitized to the human rights of
women in the process of law enforcement. The central issues regarding women are
"discrimination®® and "violence®. These are closely connected with the issue of
women as victims in certain situations, and with thahefspecial status and needs

of women, in others.

Women as Victims of Domestic Violence

163.

Violence against women by their male partners is a serious violation of their rights. When it
occurs, it means that a State has failed to protect the agtecurity of the person, and
possibly even the right to life, in respect of a person or persons within its jurisdiction. It is

through policing that States are able to secure these two fundamental rights, and it is for this

%8 \/ide the UN Declaration on the Elimination of Discrimination against Women and CEDAW.

% Vide the UN Declaration on the Elimination of Violence against Women (G.A. Res. 48/104 of 20
December 1993).
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164.

165.

reason that the question of destic violence is an important aspect of the human rights
dimension of law enforcement.

The term "domestic violence" generally means physical or mental assault of women by their
male partners; it includes also repeated verbal abuse and deprivation mfagsalthough
domestic violence has been for a very long time a hidden problem, it is known to occur in
families from every social class and it crosses all cultural boundaries. The effects of
domestic violence include death, physical injury, psychologicathlems, and hazards to
other members of the family, especially children. While individual causes, such as abuse of
alcohol, can be identified, it appears that the social, political and economic dependence of
women on men provides the structure whereby can perpetrate violence against women.
The origins of such violence can be found in the social structure, and in cultural habits and
beliefs- those concerning male superiority, for example.

The police response to domestic violence is a techpiating matter, which requires
special approaches and policies. This is so not only because of its harmful effects and
complex causes, but also because domestic violence is an offence which takes place within
the family between people emotionally and fically involved with each other. The UN
Centre for Social Development and Humanitarian Affairs has identified strategies for
confronting more effectively domestic violeféeWhen domestic violence is dealt with
through the criminal justice system, theigiek adopted for law enforcement should reflect

the unique nature of domestic crime, providing support for the victim and for her
dependants. They should also take into account the cultural, economic and political realities

of the country!

A numberof requirements have to be met for law enforcement policies to be effective: (i)
the specialized training for the police officials dealing with the phenomenon, including the
establishment of special units; (ii) the development of vidtimnted crisigntervention
techniques and practices to improve the level of service offered to victims (these would

include a family consultation service providing-f2dur crisis intervention, emergency

(1993).

T UN
(1993).

Centre for Social developnt. Strategies for Confronting Domestic Violence: a Resource Manual

Centre for Social developmer@trategies for Confronting Domestic Violence: a Resource Manual

92

t



Law Reform Commission of Mauritius [LRCH A & Odza & A 2
I NAYAYLE Ly@SadAaardAazys ! NNBai

y ot
ua I

166.

shelters for women and children, and advisory clinics to providei@mbtounseling for
women); (iii) the effective investigation of crimes arising out of incidents of domestic
violence; (iv) the provision of treatment for men who abuse and assault (in addition to
criminal prosecution). These requirements depend on &agelbcy approach, as domestic
violence is a complex problem requiring the efforts of people from different professional

backgrounds, and from the community in genéral.

Recourse to the criminal justice system generally involves two distinct presedu
Perpetrators may be either charged with criminal offences disclosed by the investigation and
supported by eviden€e or be dealt with under legislation which provides for a court order
protecting the victim against further abuse or att4cks

Women as Victims of rape and other sexual offences

167.

Sexual abuse of women, in all its forms, is a serious violation of their rights and a crime of
the gravest kind. When it happens, it means the State has failed to protect the right to
security of persomand the right to privacy of the individual. Because rape and other sexual
attacks are criminal offences, it is the responsibility of police to ensure that they are effective
in both the prevention and the detection of such crimes, and that their respaioims is
humane and professionally competent.

Prevention requires the development of effective prevention strategies, both generally and in
response to situations in which there is a heightened risk of victimization because of a

particular offence oseries of offences which have not been detected. General prevention

I LISNJ Mgt 6 | YR
YR . FAEQ &! LINXE

2 Those who generally become involved include educators, peisirom religious organizations, social

workers, health personnel, members of women's groups, and people working in shelters and refuges for victims
of domestic violence. Cooperation between police and these people or groups is essential in order to avoid
duplication of effort, and to ensure that the essential functions of one organization or group are not subverted by

the actions of another.
3Vide in the Criminal Code 'Offences Against the Persons of Individual'.

" \/ide the Protection from DoméstViolence Act.
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168.

strategies require police, for example, to give advice to women on how to avoid becoming
victims of sexual attacks, to provide heightened security intgghareas, and includes the
suneillance of suspects. Prevention activities when there is a heightened risk of
victimization include giving more specific advice on avoidance, and intelligent deployment
of manpower and other resourcesoth based on an understanding and assessment of the

specific risk.

Detection requires the application of the necessary expertise for the interviewing of victims
and suspects, the gathering and preserving of forensic evidence. The police should provide a

sympathetic environment for carrying out infewvs and medical examination of victims.

Women detainees

169.

170.

The special status of women is acknowledged and protected by two types of
provision: one requiring women detainees to be accommodated separately from

men, and the other on the questidrliscrimination.

Rule 8 of the UN Standard Minimum Rules for the Treatment of Prisoners require
women and men prisoners to be kept, as far as possible, in separate institutions.
While, generally, the provision of separate institutions and premisesdiomemw
detained in police custody is neither necessary nor feasible, the principle that they
should be accommodated separately from men must be complied with.

While principle 5 of the UN Body of Principles for the Protection of All Persons
under AnyForm of Detention or Imprisonment lays down that the principles are to

be applied without distinction of any kind, such as sex, it provides that measures
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applied under the law and designed solely to protect the rights and special status of
women, especiall pregnant women and nursing mothers, shall not be deemed

discriminatory.

The rules requiring women police officials to supervise women detainees, searches
of detainees to be carried out by persons of the same sex as the detainee, should be

strictly conplied with.

Key Issue 26

Are the rights of women, their special status and special needs, adequately safeguarded in
the course of criminal investigations?

(D) Other Groups requiring Special Protection or Treatment

171. Othergroups deservepecial protection or treatment on the part of the police force
such asrefugees and displaced persGnpersons who are not nationals of the
country in which they liverigrant workersy, theelderly anddisabled persons.

> Mauritius is unfortunately not a party to the Convention relating to the Status of Refugees (United Nations,
Treaty Seriesvol. 189, p. 137); the Protocol relating to the Status of Refugees (United Natesuy, Series
vol. 606,p. 267); the Convention relating to the Status of Stateless Persons (United NatiatysSeriesvol.
360, p. 131); the Convention on the Reduction of Statelessness (United NEt#atg, Seriesvol. 989, p.
175).

® The administrative directions to Re on interrogation and the taking of statements statesttiz case of
a foreigner making a statement in his native language:
(8) The interpreter should take down the statement in the language initnsichade.
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Key Issue 27

How can the rigts of persons belonging to vulnerable groups be better safeguarded in the
course of criminal investigations?

(1X) Concluding Remarks

172. Those enforcing the criminal law are endowed with extremely coercive powers and
controls are needed to prewethem exercising these powers in an oppressive

mannerMoreover, they have to be subjected to a performance monitoring system.

173. ltis a basic right of all human beingbasic in the sense that his other rights depend
upon it- not to be subject tphysical restraint except for good cause. No one may be

arrested except upon a determination that a criminal offence has probably been

(b) An official English translation shdd be made in due course and be proved as an exhibit with the
original statement.
(c) The foreigner should sign the statement at (a).
It is also stated thajpart from the question of apparent unfairness, to obtain the signature of a suspect to an
English translation of what he said in a foreign language can have little or no value as evidence if the
suspect disputes the accuracy of this record of his statement.
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174.

committed and that he is the person who probably committed it. Normally, such a
determination should be made indepenigdnt a magistrate in deciding whether to

issue a warrant, but in situations of necessity, it may be made by a police officer
acting on probative data that is subject to subsequent judicial scrutiny. Any less

stringent standard opens the door to the pribtyatif grave abuse.

It is far from being demonstrable that broad powers of arrest for investigation are
necessary to the efficient operation of the politlee practical consequence of
enlarging police authority to detain individuals for questionsnggat likely to be that

all classes of the population will thereupon be subjected to interference. If that were
the consequence, the practice would carry its own limiting features. The danger is
rather that they will be applied in a discriminatory fashtonprecisely those
elements in the populatierthe poor, the ignorant, the illiterate, the unpopulaho

are least able to draw attention to their plight and to whose sufferings the vast

majority of the population are the least responsive

The proess should penalize, and thus label as inefficient, arrests that are based on

any standard lesigorous than probable cause.

Consideration must be given as to whethera aninimal requirement, any evidence
that is obtained directly or indirectly onettbasis of an illeg arrest should be
suppressed. Also as to whethey @riminal prosecution commenced on the basis of

an illegal arrest should be dismissed.

Direct disciplinary measures against the offending police officer are also desirable
Outsidescrutiny is needed, both to ensure that the law is being impartially enforced
and, what is perhaps even more important, to reassure the general public that the
police are not a law unto themselves. To this end, there is need for civilian boards
(that is bards not dominated by police) to which complaints about illegal police

activity may be directed and which can at least initiate, if not conduct, disciplinary
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175

176.

177.

proceedings in cases where preliminary investigation shows that the complaint may

have merit.

The decision to arrest in order to be valid must be based on probable cause to believe
that he suspect has committed a criminal offeritdollows that if proper arrest
standards have been employed, there is no necessity to get additional evidehce out
the mouth of the suspect. He is to be arrested so that he may be held to answer the
case against him, not so that a case against him that does not exist at the time of his

arrest can be developed.

Anyone who is held in arresthould be affordedhe right, if need be at public
expenseto test the legality of his arrest. The suspect is entitled to the assistance of
counseljf need be at public expensassistance that he needs most acutely as soon

as he is arrested.

If the suspect does make sl€riminating statements while under arrest and before

he is brought before a magistrate, their admissibility against him should be barred
under any of the following conditions: (i) if the police failed to warn him of his
rights, including his right to thassistance of a lawyer; (i) if he was questioned after
the required warnings were given, unless he expressly waived his right to be silent
and to see a lawyer; (iii) if the confession was made by coercive means, such as the

use of force.

The rightto privacy cannot be forced to give way to the asserted exigencies of law
enforcement. Electronic surveillance shouiligpermittedby law, be strictly limited

to a smallclass of very serious cases, such as drug dealimggnized crime,
terrorism and dter crimes affecting national security. Even in those limited cases
where electronic surveillance might be permitted by law, there should be judicial
control comparable to what would be exercised in deciding whether to issue a search

warrant.
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178.

A hardened and sophisticated criminal knows enough to keep silent in the face of
police interrogation. He knows that seKculpatory statements are often
incriminating. He knows that he does not have to talkthathe is not likely to
realizz any advantage alking. An inexperienced person in the toils of the law
knows none of this. Unless the operative rules forbid it, the situations of these two

categories of suspects are bound to be unequal.

Likewise, there is no moment in the criminal process when #ipaudly in resources
between the State and the accused is greater than at the moment of arrest. There is
every opportunity for abuse on the part of the police. What actually takes place in
the police station is known only to the suspect and to the pdlienot hard to

predict whose word will carry weight if a contradiction arises.The only way to
ensure that these two equally obnoxious forms of inequality do not have a decisively
malign impact on the criminal process is to require at the time of @jrésat the

suspect be immediately apprised of his right to remain silent and to have a lawyer;
(i) that he promptly be given access to a lawyer, either his own or one appointed for
him; or (iii) that failing the presence of a lawyer to protect the stispaterest, he

not be subjected to police interrogation

99

t



Law Reform Commission of Mauritius [LRCp A & Odza & A 2y t
I NAYAYIlFf Ly@SatAaardAiazys ! NNBad |

Key Issues for Discussion

. Can there be a fair trial if there has not been a fair enquiry into alleged offence(s)?

Should a prosecution based on an unfair enquiry be regardedoasitang to an
abuse of court process likely to bring the administration of justice into disrepute?

. Should there be a statutory obligation on the prosecution to make available to the
defence all materials, including unused materials, gathered in thee cotirs
investigation?

In order to ensure equality of arms between parties to proceedings, should the
defence also be under a statutory obligation, after prosecution has disclosed
materials in its possession, to disclose its case?

. What could be done in oed to better achieve the desired goal of effective
investigations?

Do we need to review the legal and regulatory framework in order to operate an
effective national criminal intelligence strategy?

. What can be done in order to better reassure the cortymilnait recourse to
confidential informants does not undermine ethical policing?

Are there adequate safeguards to ensure an investigator has, in the course of an
enquiry, complied with legal and ethical standards? Is there a need for new
safeguards? Shalithe existing safeguards be strengthened in order to make them
more effective?

Should law enforcement officials be subjected to the obligation of having to disclose
violations of legal and ethical standards to superior officers and, where necessary, to
other appropriate authorities or organs vested with reviewing or remedial power in
respect of alleged violations of human rights by such officials?

Is the legal framework for arrest satisfactory?

. Are there sufficient safeguards for ensuring that polick ather law enforcement
officials exercise their powers of arrest in accordance with law?

Are there sufficient safeguards for ensuring the power to arrest is exercised in a
reasonable manner, based on evidence in support thereof?
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Are there effective méanisms of redress against arbitrary arrests or detention?

7. In order to better secure the rights of a person arrested, should a duty barrister
scheme be put in place in all stations so that everyone arrested or detained, who does
not have the means to netaervices of a legal representative of his own choice, is
entitled to free legal advice and representation? If so, would free legal advice and
representation be made available in respect of all offences or only the more serious
ones?

8. Is it necessary fathe State to derogate from fundamental rights, through measures
such as
denyinga detaineeaccess to counsel or declining bail, in order to fight crime and
protect society?

9. Should legal assistance be afforded to any person claiming compensation for
arbitrary arrest and detention by officials and who does not have the means to retain
the services of law practitioners?

10.Would it enhance trust in the integrity of the investigation process if there were
video recordings of police interviews of suspects? Whather measures could
enhance confidence in police practices and procedures?

11.Deaths in police custody, whether from suicide, iliness, or the effects of drinks or
drugs, are always of considerable concern to the public. In the event of such a death
occuring, which mechanisms could best reassure the public about police practice
and procedures for dealing with vulnerable detainees?

12.To ensure greater transparency and professionalism in the conduct of criminal
investigations, is it necessarytoputinplacesyst em of ©6j uge doi nst

13. The rules governing the interrogation and interviewing of suspects are designed to
prevent undue compulsion on suspects to confess guilt. Are the safeguards in our
legal system adequate?

Should Courts decline to conviah accused where prosecution evidence is based
solely on his confession? Should confessions be treated as admissible only when
supported by other corroborative evidence?

14Do Judgesd Rules effectively secure righ
interview? Should they be conferred the status of law?
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15. Are the coditions imposed under thBail Act for release on bail satisfactory?
Are they not too financial in naturé&hould legislation be introduced with a view
to modernizing the monitoring mechanism li@il administration?

16. Is the current framework for release of suspects during-eeeksatisfactory?

17. Are the sanctions for breaches of conditions of bail adequate?

18. Does our legal system provide sufficient safeguards against unduly prolonged pre
trial detention?

19.Should the law determine in what circumstances a person charged should be
released unconditionally?

20. Are theresufficient safeguards against arbitrary interference with pridacyng a
criminal investigatiofd

Should the law provide in whatrcumstances a person shall be presumed not to
have consented to the search of his person or his property or the entry by others on
his premises?

21.Would it be appropriate to review the framework for the handling of exhibits so as
not to interferaunjustifigbly with the right to enjoyment of property of suspects?

22. Studies have shown elsewhere that a proportion of the crime actually committed is
not reported to the police. This had led the authorities in UK to conduct crime
surveysn order to grasp the crimah phenomenon better, in lieu of relying solely on
criminal justice and security statistics.

According to you, what is the situation in Mauritius? What could be, according to
you, the reasons for such a situation?

Do you consider the current legal andnaaistrative mechanisms sufficiently protect victims
of crime from abuse and intimidation as a result of their involvement in criminal
proceeding®

23. Should there be a mechanism which would provide the opportunity for victims to have
stolen property retureto them before any case against suspects is concluded?

24.Doyouconsidea vari ant of @t domstituian denpartie cigificauldbem of 6
introduced in our legal system in order to better protect victims?
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25.Does the criminal justice system adeglya safeguard the rights gfivenile offenders
apprehended by police officers?

26.Are the rights of women, their special status and special needs, adequately
safeguarded in the course of criminal investigations?

27.How can the rights of persons belonging tinerable groups be better safeguarded
in the course ofriminal investigations?
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Annexure 1: Bail Act
Act 32 of 1999 - 14 February 2000

Amended 11/02; 21/04
ARRANGEMENT OF SECTIONS

PART |I'i PRELIMINARY

1  Short title
2 Interpretation
PART Il T BAIL

3  Right to release on bail
4 Refusal to release on bail
PART Ill T CONDITIONS FOR RELEASE

ON BAIL

5 Recognisance and surety
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PART I'T PRELIMINARY

1 Short title
This Act may be cited as the Bail Act.

2 Interpretation
In this Act 1

fdefendantd means a pegtamnns chafyed béfose awoud evith having e
committed an offence;

fdetaineed means a person who is under arrest upon
offence;
irel ease on bail 0 means the release fr onditianthatt ody of

he enters into a recognisance;

recogni sanceo
(a) means a recognisance entered into in accordance with section 5(1)(a);
(b) includes a recognisance entered into by a surety;

Afserious offenced means
(a) an offence punishable by penal servitude;
(b) an offence under any of the provisions of the Dangerous Drugs Act other than section 34.
[Repealed and replaced 21/04]

=t

Afsuretydo means a person referred to in section 5(1)
PART Il BAIL

3 Right to release on bail
Subject to section 4, every defendant or detainee shall be entitled to be released on bail.

4 Refusal to release on bail
(1) A Judge or a Magistrate may refuse to release a defendant or a detainee on bail where 1

(&) he is satisfied that there is reasonable ground for believing that the defendant or detainee
if released is likely to 1
(i) fail to surrender to custody or to appear before a Court as and when required;
(i) commit an offence, other than an offence punishable only by a fine not exceeding

1,000 rupees;
(iii) interfere with witnesses, tamper with evidence or otherwise obstruct the course of
justice, in relation to him or to any other person;

(b) he is satisfied that the defendant or detainee should be kept in custody 1
(i) for his own protection; or
(i) inthe case of a minor, for his own welfare;

(c) the defendant or detainee, having been released on bail, has i
(i) committed an act referred to in paragraph (a); or
(i) breached any other condition imposed on him for his release;

(d) the defendant or detainee is charged or is likely to be charged with a serious offence;

(e) there is reasonable ground for believing that the defendant or detainee has i
(i) given false or misleading information regarding his names or address; or
(i) no fixed place of abode;

(f) a detainee has failed to comply with section 12(2).
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(2) In making a determination under subsection (1), the Judge or Magistrate shall have regard to
such considerations as appear to the Judge or Magistrate to be relevant, including 1
(a) the nature of the offence and the penalty applicable thereto;
(b) the character and antecedents of the defendant or detainee;
(c) the nature of the evidence available with regard to the offence.

(3) Where a request for the release on bail of a defendant or detainee is objected to, the Judge or
Magistrate shall place on record the written reasons for his determination thereon.

(4) (a) Where a Magistrate has ordered the release on bail of a defendant or a detainee
notwithstanding an objection by the Commissioner of Police or the Director of Public Prosecutions on any
of the grounds set out in this section, the Commissioner of Police or the Director of Public Prosecutions,
as the case may be, may, within 7 days of the determination of the Magistrate, apply to the Supreme
Court for an order setting aside the decision of the Magistrate to release the defendant or detainee.

(b) Where, immediately after ordering the release of the defendant or detainee, the
Magistrate is notified by the Director of Public Prosecutions that an application under paragraph (a) is
being made and that a stay of execution is required, the Magistrate shall stay execution of the order and
remand the defendant or detainee until the Supreme Court determines the application.

(5) Pending the determination of an application made under subsection (4)(a), the Supreme Court
may, where the defendant or detainee has been released on bail and no stay of execution has been
sought under subsection (4)(b), on motion made by the Director of Public Prosecutions, order that the
decision of the Magistrate be stayed and that the defendant be apprehended and remanded in custody

(6) A defendant or a detainee whose release on bail is refused under subsection (1) shall be
remanded in custody for a period not exceeding 21 days, after which the defendant or detainee shall be
brought again before the Court.

(7) Where a defendant or detainee has been remanded by the Magistrate under subsection (4)(b)
and the Commissioner of Police or the Director of Public Prosecutions fails to apply to the Supreme Court
within 7 days as provided in subsection (4)(a), the defendant shall forthwith be brought before the
Magistrate who shall thereupon release him on bail as originally ordered by the Magistrate.

PART Ill' T CONDITIONS FOR RELEASE ON BAIL

5 Recognisance and surety
(1) A defendant or detainee who is released on bail i

(a) shall be released on his own recognisance to appear before a court for his trial, for any
proceedings preliminary to trial or otherwise as he may be required to do;

(b) may, subject to subsection (2), be required to provide such number of sureties as the
Judge or Magistrate deems necessary to guarantee his appearance in the manner
specified in paragraph (a) and his compliance with any other condition imposed for his
release on bail.

(2) A defendant or detainee shall not be required to provide surety unless i
(a) the charge or the arrest relates to a serious offence; or
(b) the Judge or Magistrate is satisfied that there is reasonable ground to believe that the
defendant or detainee is likely to breach a condition of his recognisance.

(3) Where a defendant or detainee refuses to enter into a recognisance or to provide surety, he
shall be remanded in custody.

(4) A recognisance shall be in the form set out in the Schedule.

(5) No detainee or defendant shall, in respect of the provision of recognizance or surety for his
release on balil for -

(a) an offence under section 34 of the Dangerous Drugs Act; or

(b) an offence punishable by any fine not exceeding 10,000 rupees or any term of
imprisonment not exceeding 2 years or by such a fine and term of imprisonment,

be liable to pay any sum under any enactment relating to court fees or costs.
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[Added 21/04]

6 Recogni sance in money or money6s worth

(1) Where, in relation to a serious offence, a Judge or Magistrate has reasonable grounds,
whether by reason of the magnitude of the financial or other benefit arising from or related to the
commission of an offence or otherwise, to believe that a defendant or detainee is likely to fail to surrender
to custody or to appear before a court as and when required, he may order that a recognisance shall be
in such amount as he considers reasonable in the circumstances.

(2) An order made under subsection (1) may, on good cause shown, be discharged or varied by a
Judge or a Magistrate.

7 Other conditions for release on bail

A Judge or a Magistrate may impose such other conditions of a general or specific nature as he
thinks fit for the release on bail of a defendant or detainee, requiring him to do or not to do any act, and
any recognisance shall apply to any such condition.

8 Qualifications of surety
(1) No person shall stand as a surety unless he is of age, swears an affidavit as to his means and
is, in the opinion of the Magistrate, otherwise a suitable person.

(2) In considering the suitability of a proposed surety, the Magistrate shall have regard to i
(a) his financial resources;
(b) his character and antecedents;
(c) whether he appears, or is reputed, to be a professional surety;
(d) his proximity to or relationship with the person for whom he is to be surety;
(e) his readiness to comply with the obligations of a surety; and
(f) his age and the state of his health.

(3) A person may be examined on oath before he is accepted as a surety.

9 Discharge of surety
(1) A surety may apply to a Judge or a Magistrate to be discharged from his obligations as a
surety.

(2) No surety shall be discharged from his obligations unless he i
(a) brings and surrenders before the court the person for whom he stood surety; or
(b) explains to the satisfaction of the Judge or Magistrate his inability to do so.

(3) Where a surety is discharged, the Judge or Magistrate shall order that the person for whom he
stood surety shall be arrested, and shall be remanded in custody unless i
(a) the Judge or Magistrate is satisfied that the discharge was not due to any act of the
person arrested that would warrant his not being released on bail; and
(b) the person arrested agrees to any condition which the Judge or Magistrate may think fit to
impose for his release on balil.

10  Estreatment of recognisance

(1) Where a recognisance referred to in section 6 has been taken for the appearance of a person
and that person does not surrender to custody or appear before a court as and when required, the court
shall order the recognisance to be estreated, unless the court is satisfied that there are reasonable
grounds explaining his failure to surrender to custody or to appear before court in which case the court
may on the day of such failure or the following day, reinstate the recognisance if already estreated.

(2) Where a recognisance has been estreated pursuant to subsection (1), the amount of the
recognisance shall, even if it exceeds the jurisdiction of the Court, be recoverable from the person who
entered into the recognisance or from any surety in the same manner as if it were a fine lawfully imposed
by the Court.

(3) (a) The Attorney-General may, on good cause shown, remit in whole or in part the amount of
an estreated recognisance.
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(b) Where the Attorney-General has received a petition for the remission of an estreated
recognisance, he may require the Court to stay the recovery of any amount due thereon for a period
which shall not exceed 3 months.

11  Termination of recognisance
Subject to section 9, where a person has been released on bail, any recognisance entered into by
him or by a surety shall lapse where the person i
(a) is convicted or acquitted of an offence arising from the facts in respect of which he was
arrested or detained; or
(b) is sooner discharged by an order of the Court.

PART IVT RELEASE ON PAROLE

12  Release on parole during weekend

(1) Where a detainee arrested in respect of an offence, other than a serious offence, is likely to
spend Saturday and Sunday or any part thereof, in custody before his first appearance before a
Magistrate, he shall be released on parole unless a police officer not below the rank of Assistant
Superintendent certifies in writing that he has reasonable ground for believing that the detainee, if
released, is likely to fail to comply with subsection (2) or to commit another offence.

(2) Where a detainee is released pursuant to subsection (1) he shall surrender to the custody of
the police, at the police station where he was detained, on the first working day after the weekend.

(3) A detainee who fails to comply with subsection (2) may be arrested without a warrant.
PART V1 PROHIBITION AGAINST DEPARTURE

13 Interim restriction on departure

(1) Where a police officer not below the rank of Assistant Superintendent certifies in writing that a
defendant or a detainee should be prevented from leaving Mauritius, he may require the Immigration
Officer to prohibit the departure of that person, and the Immigration Officer shall take all necessary steps
to comply with the request.

(2) Any restriction imposed pursuant to subsection (1) shall, unless otherwise ordered by a Judge
or a Magistrate, lapse 72 hours after it has been notified to the defendant or detainee.

[Amended 11/02]
14 Prohibition order

(1) A Judge or a Magistrate may, upon application made by the Commissioner of Police and being
satisfied that an order should be made preventing defendant or detainee from leaving Mauritius, make an
order to that effect.

(2) An order made under subsection (1) shall -
(&) remain in force until the disposal of the charge against the defendant or detainee;

(b) be inserted in the record of the court before which the defendant is charged or the
detainee is brought.

(3) The clerk of the court specified in subsection (2) (b) shall immediately after an order is made
under this section, inform the Immigration Officer in writing.
[Repealed and replaced 11/02]

15
[Repealed 11/02]
16 Variation of order

(1) A person against whom an order has been made under section 14 may apply to the court
before which his case is pending for a variation of the order.

[Repealed and replaced 11/02]
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(2) Where an application is made under subsection (1), the Court may vary the order if it is

satisfied that it is necessary to do so i

(a) to avoid loss or prejudice to the applicant;
(b)to avoid damage or | oss to the applicantédés prop
(c) because of the health of the applicant or his next of kin; or
(d) in such other cases as the Court thinks fit.
[Amended 11/02]
(3) Where a court makes a variation order under subsection (2), the court may -
(&) on being satisfied that there are sufficient reasons for so doing, allow the applicant
multiple departures from, and returns to, the country within a period specified by the
Court;
(b) impose on the applicant such other terms and conditions as it deems fit.

[Added 11/02]

PART VIT BAIL AND REMAND COURT

17 Interpretation of Parts VI and VII

Inthis PartandinPartVIIA Court 6 means the Bail and Remand Court
18 Establishment of Court

(1) There shall be a Bail and Remand Court which shall be a court of record and have an official
seal.

(2) The Chief Justice shall assign one or more Magistrates to exercise jurisdiction in the Court.

(3) The Master and Registrar shall post to the Court such number of Court Officers, ushers and
other public officers as may be required for the propel
19  Jurisdiction of court

Notwithstanding any other enactment, the question whether a defendant or a detainee shall be

released on bail or remanded in custody shall, except where the question arises in the course of
proceedings before another court or it is otherwise impractical to do so, lie within the exclusive jurisdiction
of the Court.

20

PART VII'T LIVE VIDEO AND TELEVISION LINK

Live video and television link
(1) Notwithstanding any other enactment, the court may, in its discretion, order a defendant or a

detainee who is in custody to appear before it, through such live video or live television link system as
may be approved in writing for the purpose of any proceedings by the Chief Justice in relation to i

(@) an application for his release on bail; or
(b) an extension of his remand in custody.

(2) The Court may, where an order is made under subsection (1), determine i
(@) who may or may not be present at the place where the defendant or the detainee is
appearing;
(b) who, in the court-room, shall or shall not be able to be heard, or seen and heard, by the
defendant or the detainee;
(c) who, in the court-room, shall or shall not be able to hear, or to see and hear, the
defendant or the detainee.

(3) The Court shall, in making an order under subsection (1) and while conducting any

proceedings referred to therein, comply with its duty to ensure that there is a fair hearing in the matter.

21

PART VIII'T MISCELLANEOUS

Agreement to indemnify surety

109



Law Reform Commission of Mauritius [LRCh A & Odza a A 2y t | LIS NJ ng[to-Gaimiraly Rt NJ
Ly@SadadriAazys | NNBad FyR .FAfQ ! LINAE HAny®

(1) Where a person agrees with another to indemnify that other person against any liability which
he may incur as a surety, he and that other person shall commit an offence and shall, on conviction, be
liable to a fine not exceeding 5,000 rupees and to imprisonment for a term not exceeding 2 years.

(2) An offence under subsection (1) shall be committed i
(@) whether the agreement is made before or after the person to be indemnified becomes a
surety;
(b) whether or not he becomes a surety; and
(c) whether or not the agreement contemplates a com

22 Other offences
Any person who T
(@) having been released on bail i
(i) fails to surrender to custody or to appear before a court as and when required;
(i) commits an offence other than an offence punishable only by a fine not exceeding
1,000 rupees;
(i) interferes with a witness, tampers with evidence or otherwise obstructs the course of
justice, in relation to him or to any other person; or
(iv) breaches any other condition imposed on him for his release on bail;
(b) having stood as a surety, fails to take all reasonable steps to ensure that the person for
whom he stood as surety i
(i) surrenders to custody;
(i) appears before a Court as and when required; or
(iif) complies with any other condition imposed for his release on bail;
(c) leaves Mauritius in breach of an order made under Part V;
(d) contravenes this Act in any other manner,
shall commit an offence and shall, on conviction, be liable to a fine not exceeding 5,000 rupees and to
imprisonment for a term not exceeding 2 years.

23-24i

25 Rules
(1) The Chief Justice may, for the purposes of this Act, make such rules as he thinks fit.

(2) Any rules made under subsection (1) may provide for the payment of fees or the levying of
charges.

26 )

SCHEDULE
(section 5(4))

REPUBLIC OF MAURITIUS
Cause No:

RECOGNISANCE FOR THE APPEARANCE OF
A PARTY CHARGED TO STAND TRIAL

IN THE DISTRICT COURT OF e e e

UPON condition that the SAId..........coocueiiiiiieiiii e e do personally appear before the
District Court of ......ccceevvviieiiiiiii, onthe ....cooveeiiins at 09.30 a.m. and on any other date/s to be thereafter
fixed and any other Court/s of the Island until the final disposal of the case there and then to answer a charge of
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having on the ........cccccccen. day of ..ooviiiiieiiiin, committed the offence of .......cccceeeviiiinnns , and does not
depart the Court without leave, then this recognisance shall be null and void, otherwise to remain in full force.

SIGNATURES OR MARKS OF PRINCIPAL AND SURETY

6ééééééééééééééééeeéééedééceceéeéeéééecceeeeeeeeeeecesd
ééé
éééeéecéééeeéééeeeééeceééeeeéeceéeeeceeeeeeeeeceeceeeeceece

ééé

TAKEN and ACKNOWLEDGED after due interpretation at the District Court of ....................... L this
day of coeeeeiiiiiieei,

Interpreted by me Before me

Court Officer Magistrate
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Annexure2:Judgesod® Rul es and Admi ni str &
the Police

No. 5068/6 12" March, 1965

JUDGES RULES AND ADMINISTRATIVE DIRECTIONS TO THE POLICE

Sir,

| am directed by the Governor to refer to his despatch to the Secretary of State No. 114 of
the 268" February 1965 on the new Judges Rules relating to interrogation andkithg ¢é
statements by the police, a copy of which was sent to you, and to enclose for your own guidance

and for that of all members of the Mauritius Police a copy of the following documents:
(1) The new Judges Rules and their explanatory, introductorysNote Appendi x fi A

(2)  Administrative directions to the police on interrogation and the taking of

statements (Appendix fABO) .

The new Rules supersede the old ones and the administrative directions to the police have been

approved by the Chief Justice and awiked by the Governor.
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2. The new Rules differ in certain important respects from the old. In particular two forms

of caution are prescribed according to the stage which an investigation has reached. One is to be
given when a police officer has evidenwhich would afford reasonable grounds for suspecting

that a person has committed an offence. After this caution questioning may continue, but a
record must be kept of the time and place at which such questioning began and ended and of the
persons presg. The second form of caution is to be given as soon as a person is charged with,
or informed that he may be prosecuted for, an offence. Thereafter questions relating to the
offence can be put only in exceptional cases, where they are necessary fporgbse of
preventing or minimising harm or loss to any person or to the public or for clearing up an

ambiguity in a previous answer or statement.

3. As is made clear by the Judgdbe Rules are concerned with the admissibility in

evidence against a pers of answers, oral or written, given by that person to questions asked by

police officers and of statements made by that persdn giving evidence as to the

circumstances in which any statement was made or taken down in writing, police officers must
be absolutely frank in describing to the court exactly what occurred, and it will then be for the

Judge to decide whether or not the statement tendered should be admitted in evidence.

4, The Rules, which have been made by the Judges as a guide to patiess pffonducting
investigations, should constantly be borne in mind, as should the general principles which the
Judges have set out in paragraph 3 of the explanatory, introductory Notes to the Rules. In

addition to complying with the Rules, interrogatipgjice officers should always try to be fair to
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the person who is being questioned, and scrupulously avoid any method which could be regarded

as in any way unfair or oppressive.

| am,
Sir,
Your obedient Servant,

The Commissioner of Piak

(s) Tom VICKERS

PORT LOUIS Chief Secretary
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APPENDI X fAAO

JUDGES RULES

Introductory Notes

1. The origin of the Judgesd6 Rules "Gctoher obabl
1906, which the then Lord Chief Justice, Loktlrerstone, wrote to the Chief Constable of
Birmingham in answer to a request for advice in consequence of the fact that on the same Circuit
one Judge had censured a member of his force for having cautioned a prisoner, whilst another
Judge had censuredcanstable for having omitted to do so. The first four of the Rules were
formul ated and approved by the Judges of the
in 1918. They have been much criticised, inter alia, for alleged lack of clarity afiicaty for

the protection of persons who are questioned by police officers; on the other hand it has been
maintained that their application unduly hampers the detection and punishment of crime. A
Committee of Judges has devoted considerable time ateditiah to producing, after
consideration of representative views, a new set of Rules which has been approved by a meeting

of all the Queends Bench Judges.

2. The Judges control the conduct of trials and the admission of evidence against persons on
trial before them: they do not control or in any way initiate or supervise police activities or
conduct. As stated in sygaragraph (e) of paragraph 3 below it is the law that answers and
statements made are only admissible in evidence, if they have beerampinnthe sense that

they have not been obtained by fear of prejudice or hope of advantage, exercised or held out by a
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person in authoty, or by oppression. The newulRs do not purport, any more than the old
Rules, to envisage or deal with the manyietes of conduct which might render answers and
statements involuntary and therefore inadmissible. The Rules merely deal with particular aspects
of the matter. Other matters such as affording reasonably comfortablgicmdadequate
breaks forrest and refreshment, special procedures in the case of persons unfamiliar with any
local language or of immature age or feeble understanding, are proper subjects for administrative

directions to the police.

3. These Rules do not affect the principles that:

(a) citizens have a duty to help a police officer to discover and apprehend offenders;

(b) police officers, otherwise than by arrest, cannot compel any person against his will to

come to or remain in any police station

(c) every person at any stage of amdstigation should be able to communicate and to

consult privately with a legal adviserThis is so even if he is in custody, provided

that in such a case no unreasonable delay or hindrance is caused to the processes of

investigation or the administratiar justice by his doing so;

(d) when a police officer who is making enquiries of any person about an offence has

enough evidence to prefer a charge against that person for the offence, he should

without delay cause that person to be charged or infornsdhéhmay be prosecuted

for the offence
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(e) it is a fundamental condition of the admissibility in evidence against any person,

equally of any oral answer given by that person to a guestion put by a police officer

and of any statement made by that persbat it shall have been voluntary, in the

sense that it has not been obtained from him by fear or prejudice or hope of

advantage, exercised or held out by a person in authority, or by oppression

4. The principle set out in paragraph (e) above is ovamidind applicable in all cases

Within that principle the following Rules are put forward as a guide to police officers conducting

investigation. Nonconformity with these Rules may render answers and statements liable to be

excluded from evidence in swdagient criminal proceedings

5. Section 162 of the Courts Ordinance (Cap
otherwise provided by special laws now in force in the colony or hereafter to be enacted, the
English law of evidence for the time being shalkévail and be applied in all Courts of the

Col onyo.
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THE RULES
Rule I When a police officer is trying to discover whether, or by whom, an offence has

been committed he is entitled to question any person, whether suspected or not, from whom he
thinks that useful information may be obtained. This is so whether or not the person in question

has been taken into custosly long as he has not been charged with the offence or informed that

he may be prosecuted for it

Rule Il As soon as a police officéras evidence which would affordasonable grounds
for suspectinghat a person has committed an offence, he shall caution that person or cause him

to be cautioned before putting to him any questions, or further questions, relating to that offence

Thecaution shall be in the following terms:

AYou are not obliged to say anythincg

yousaymaybeputwr i ti ng and given in eviden

When after being cautioned a person is being questioned, or elects to make a
statement,a record shall be kept of the time and place at which any such questioning or

statement began and ended and of the persons present.

Rule IIl. (@) Where a person is charged with or informed that he may be prosecuted fo

an offence he shall be cautionedhe following terms:
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~

ADo you wish to say anything? You a
you wish to do so but whatever you say will be taken down in writing and

may be given in evidence. o0

(b) It is only in exceptional cases that questions reldtnipe offence should

be put to the accused person after he has been charged or informed that he may be prosecuted.

Such questions may be pubere they are necessary for the purpose of preventing or minimising

harm or loss to some other persons or égublic or for clearing up an ambiguity in a previous

answer or statement

Before any such questions are put the accused should be cautioned in these terms:

Al wish to put some questions to you about
(or aboutthe offence for which you may be prosecuted). You are not obliged to answer
any of these questions, but if you do the questions and answers will be taken down in

writing and may be given in evidence. O

Any questions put and answers giventieato theoffence must be céemporaneously

recorded in full and the record signed by that person or if he refuses by the interrogating officer.

(c) When such a person is being questioned, or elects to make a statement, a
record shall be kept of the time and platevhich any questioning or statement began and ended

and of the persons present.
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Rule V. All written statements made after caution shall be taken in the following manner:
@) If a person says that he wants to malstatement he shall be told that it

is intended to make a written record of what he says. He shall always be
asked whether he wishes to write down himself what he wants tdisay
shall always be asked whether he wishes to write down himself what he
wants to sayif he says that he cannotite or that he would like someone

to write it for him, a police officer may offer to write the statement for
him. If he accepts the offer the police officer shall, before starting, ask the

person making the statement to sign, or make his mark to, toeifoy:

//////////

Nl éeeeeeéééé. wish to make a statemen
write down what | say. | have been told that | need not say anything

unl ess | wish to do so and t hat what

(b)  Any person writing his own statement dha¢ allowed to do so without
any prompting as distinct from indicating to him what matters are

material.

(c) The person making the statement, if he is going to write it himself, shall be
asked to write out and sign before writing what he wants to say, the

following:

A | make this statement of my own fre
not say anything unless | wish to do so and that whatever | say may be

given in evidence. 0
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(d) Whenever a police officer writes the statement, he shall take down the
exad¢ words spoken by the person making the statement, without putting
any questions other than such as may be needed to make the statement
coherent, intelligible and relevant to the material matters: he shall not

prompt him.

(e)  When the writing of a statemehy a police officer is finished the person
making it shall be asked to read it and to make any corrections, alterations
or additions he wishes. When he has finished reading it he shall be asked
to write and sign or make his mark on the following Ceudife at the end

of the statement:

~

A | have read the above statement and
alter or add anything | wish. This statement is true. | have made it of my

own free will .o

() If the person who has made a statement refuseéatb it or to write the
above mentioned Certificate at the end of it or to sign it, the senior police
officer present shall record on the statement itself and in the presence of
the person making it, what has happened. If the person making the
statement aanot read, or refuses to read it, the officer who has taken it
down shall read it over to him and ask him whether he would like to
correct, alter or add anything and to put his signature or make his mark at
the end. The police officer shall then certify the statement itself what
he has done.
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Rule V. If at any time after a person has been charged with, or has been informed that he
may be prosecuted for an offence a police officer wishes to bring to the notice of that person any
written statement made tnother person who in respect of the same offence has also been
charged or informed that he may be prosecuted, he shall hand to that person a true copy of such

written statementbut nothing shall be said or done to invite any reply or comméhthat

person says that he would like to make a statement in reply, or starts to say something, he shall at

once be cautioned or further cautioned as prescribed by Rule 111 (a).

Rule VI. Persons other than police officers charged with the duty of investigaterces

or charging offenders shall, so far as may be practicable, comply with these Rules.
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APPENDI X fABO

Administrative directions to the police on interrogation and the taking of statements

1. Procedure generally

(a) When possible statementspdrsons under caution should be written on the forms
provided for the purpose. Police offic
statements only when no forms are available.

(b) When a person is being questioned or elects to make a statement, a reclord shou
be kept of the time or times at which during the questioning or making of a
statement there were intervals or refreshment was taken. The nature of the
refreshment should be noted. In no circumstances should alcoholic drink be
given.

(c) In writing down astatement, the words used should nottenslatednto
Aof ficial 6 vocabul ar ynpressidmfthe gamaiyenegsi ve a
of the statement.

(dCare should be taken to avoid any sugge

be used in evidenceagainst him, as this may prevent an innocent person making a

statement which might help to clear him of the charge

2. Record of interrogation

Rule Il and Rule Il (c) demand that a record should be kept of the

following matters:
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(a) When, after being caioined in accordance with Rule I, the personis

being questioned or elects to makatatement of the time andlaceat which
any such questioning began and ended and of the persons present.

(b) When, after being cautioned in accordance with Rule Jlbfgb) a person is
being questioned or elects to make a stateinehtthe time and place at which

any questioning and statement begard ended and of the persons present.

In addition to the records required by these Rules full records of the fofomvatters

should additionally be kept:

(a) of the time or times at which cautions were taken, and

(b) of the time when a charge was made and/or the person was arrested, and

(c) of the matters referred to in paragraph 1 (b) above.

If two or more police officers ar present when the questions are being put or the
statement made, the records made should be countersigned by at least twaobfeludficers

present.

3. Comfort and refreshment

Reasonable arrangements should be made for the comfort and the refreshpersons
being questioned. Whenever practicabléhlibe person being questionednaaiking a statement

and the officers asking the questions or taking the statement should be seated.
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4. Interrogation of childkenand young persons

As far as practiable children (whether suspected of crime or not) should only be
interviewed in the presence of a parent or guardian, or, in their absence, some person who is not
a police officer and is of the sansex as the child. A child oyoung person should not be
arrested, nor even interviewed, at school if such action can possibly be avoided. Where it is
found essential to conduct the interview at school, this should be done only with the consent, and

in the presence, of the head teacher, or his nominee.

5. Interrogation of foreigners

In the case of a foreigner making a statement in his native language:

(a) The interpreter should take down the statement in the language in which it is
made.

(b) An official English translation shodilbe made in due course andpgrevedas
an exhibit with the original statement.

(c) The foreigner should sign the statement at (a).

Apart from the question of apparent unfairness, to obtain the signature of a
suspect to an English translation of what he said in a foreign language cantleawge ib value

as evidence if the suspect disputes the accuracy of this record of his statement.
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6. Supply to accused persons of written copy of charges

(a) The following procedure should be adoptedenever a charge is preferred against a

person arrestedithout warrant for any offence

As soon as a charge has been accepted by the appropriate policetludfiaecused

person should be given a written notice containing a copy of the entry in the charge

sheet or book qgiving particulars of the offence withickhhe is chargedSo far as

possible the particulars of the charge should be stated in simple language so that the
accused person may understand it, but they should also show clearly the precise

offence in the law with which he is charged/here the offace charged is a statutory

one, it should be sufficient for the latter purpose to guote the section of the statute

which created the offence.

The written notice should include some statement on the lines of the caution given orally
to the accused personi accordance with the Judgesbo

preferred. It is suggested that the form of notice should begin with the following words:

AYou are charged with the offetcsay (s)

anything unless you wislo do so, but whatever you say will betaken down in

NJ

writing and may be given in evidenceo.
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(b)

After the accused person has appeared before the court it is not necessary
serve him with a written notice of warfurther charges which may Ipeeferred. If,
however, before the accused person appeared before a Couthe police
decide to modify the chargar to prefer further charges,is desirable that the
person concerned should be formally charged thigtfurther offence and given a
copy of the madified charge or further charges soon as it is possible to do so
having regard to the particulaircumstances of the case. If the accusedqoe
has then been released lmail, it may not always be practicable r@asonable to
prefer the neveharge aonce, and in cases where he is due to surrender to his bail
within forty-eight hours or in other cases of difficuitywill be sufficient for him

to be formally charged with the further offence and served with a writietice

of the charge after heak surrendered to his bail and beforeappears before the

court.

7. Facilities for defence

(@)

A person in police custody should be allowed to speak on the telephone to his

legal adviser or to his nearest relative provided that no hindrance is regsonabl

likely to be caused to the processes of investigation or the administration of

justice by his doing so.

He should be supplied on request with writing materials and his letters should be
sent by post or otherwise with the least possible delay. Addilyprtalegrams
should be sent at once, at his own expense.
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(b)

Persons in police custody should not only be informed orally of the rights and
facilities available to them, but in addition notices describing them should be
displayed at convenient and coitgmus places at police stations and the attention

of persons impolice custody should be drawn to these notices.
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