Report of the Court of Investigation set up by the Hon. Deputy Prime Minister and Minister of Public Infrastructure Land Transport and Shipping under Section 177 of the Merchant Shipping Act to enquire into the Casualties at sea involving fishing vessels King Fish II and King Fish V

The terms of reference of the Court of Investigation were as follows:-

(i)
to investigate the circumstances which led to:


(a)
stranding of fishing vessel King Fish II and disappearance of its crew members;


(b)
the disappearance of fishing vessel King Fish V and its crew members.

(ii)
to make recommendations with regard to norms of safety of fishing vessels, the procedures for survey of such vessels and the training of crew.

For the purpose of the investigation the Court held 36 formal sittings between 10th April 2007 and 22nd August 2007 where 74 witnesses were heard as set out in Annex I.  The Court also made a visit to the locus at and off Raphaël Island and its surroundings from 19th April 2007 to 21st April 2007 on board the Guardian of the National Coast Guard and visited a few fishing vessels in the port area on 16th June 2007.  (Reports are at Annexes II and III).  It is to be noted that Mr. A. Gungah and Miss D. Beesoondoyal of the State Law Office appeared for the Ministry of Public Infrastructure, Land Transport & Shipping, while Messrs. R. Stephen and D. Ramano appeared for Hassen Taher Seafoods (Mtius.) Ltd and “Syndicat des pêcheurs et des familles proche des marins pêcheurs disparus” respectively.
In the light of the terms of reference of the Court and the whole evidence gathered, this report has been divided into two parts.  The first part is devoted to the circumstances of the casualties at sea in question and the findings of the Court on the matter, and the second one to the prevailing conditions of safety, survey and training of crew with regard to fishing vessels and the recommendations thereto.

PART I

1.1
Circumstances of the casualties at sea involving the King Fish II and the King Fish V


With regard to this part, most of the evidence relied upon emanates from the following witnesses:-
(i) Captain P. Seebaluck, Director of Shipping 

(ii) Mr. M. Munbodh, Chief Fisheries Officer

(iii) Mr. M. N. Ramasawmy, Chief Inspector of Police

(iv) Mr. C. Rengasamy, Sub-Inspector of Police

(v) Mr. K. Mohesh, Police Sergeant 

(vi) Mr. Y. Boodhoo, Acting Director of Meteorological Services

(vii) Commander N. V. S. Negi, Commandant of the National Coast Guard 

(viii) Mr. N. Monvoisin, Seaman

(ix) Mr. J. Jean-Louis, Coordinator of Hassen Taher Seafoods (Mtius.) Ltd

(x) Mr. D. I. Rajkoomar, Port Radio Officer

The evidence of these witnesses reveals the history of the two fishing vessels, the circumstances in which they proceeded on a fishing campaign before the occurrence of the casualties, the climatic conditions prevailing at the material time, the last contacts with the vessels and search and rescue operations.
1.1.1 Circumstances in which the boats left Port Louis

At the material time both vessels belonged to the Company Hassen Taher Seafood (Mtius.) Ltd and were duly licensed by the Ministry of Agro Industry and Fisheries as fishing vessels of gross registered tonnage (GRT) of less than 15 tons as provided by the law.

The King Fish II was built for the owner in Mauritius by the ship builder Legend Marine and was at first registered with the Shipping Division of the Ministry of Public Infrastructure, Land Transport & Shipping in accordance with the Merchant Shipping Act on 8th July 1995.  It was however, deregistered at the request of the owner, as it was entitled to, on 6th October 2006.

1.1.2 Since it was delivered to the owner and put into operation, the King Fish II has been regularly surveyed by surveyors of the Shipping Division until September 2006 to ascertain its navigability.  Certificates to that effect were produced in respect of the years 1998/1999, 1999/2000, 2000/2001, 2001/2002, 2002/2003, 2003/2004, 2004/2005.
1.1.3 The last surveys were carried out on 15th September 2006 by Mr. A. Donat in respect of Hull and Machinery and Capt. A. Coopen for the aspects of safety and equipment, both of the Shipping Division.  They issued certificates in respect of these survey exercises, which were valid up to 2nd August 2007 and 17th September 2007 respectively.
Both vessels were made of fiberglass.  The King Fish II measured 70ft long and had a NRT of 8 tons.  According to its fishing licence it had a crew complement of 4 and fishermen complement of 8.  Its maximum fish hold capacity was 10 tons.
1.1.4 The last major repairs to the King Fish II were done in March 2006 by Taylor Smith & Co. Ltd.
1.1.5 The King Fish V was built in Sri Lanka in 1996. The King Fish V measured 15.15m and had a NRT of 9 tons.  According to its licence it had a crew complement of 2 and a fisherman complement of 6.  Its maximum fish hold capacity was 5.8 tons. The owner purchased it in December 2003 with a certificate from the Marine Surveyor of the Department of Fisheries of Sri Lanka as to its navigability.  It arrived in Mauritius in April 2004 when it was surveyed by Messrs Mallet and Dowlut of the Shipping Division who issued appropriate certificates as to its navigability dated 8th April 2004 and 14th April 2004 valid up to 2005.

1.1.6 The vessel was regularly surveyed every year by surveyors of the Shipping Division until the beginning of 2007 when the Shipping Division stopped to provide such service in respect of vessels under 15 GRT for reasons to which we will come later in this report.

Valid navigability certificates had been issued by surveyors of the Shipping Division between 2005 and 2007.

1.1.7 The last surveys were carried out by Mr. M. Rozar, who was at that time a Freelance Surveyor, as recommended by the Shipping Division to the Ministry of Agro Industry and Fisheries for the survey of fishing vessels.  The certificates issued by Mr. M. Rozar were valid up to January 2008.
1.1.8 The last major repairs to the vessel were done in November 2006.

1.1.9 There were in relation to the two vessels certificates of service and testing in respect of their life rafts issued by Taylor Smith & Co. Ltd an accredited life raft service station.  The certificate for the King Fish II was valid as from 28 July 2006 for a period of twelve months.  The capacity of the life raft was 15 persons.
The certificate for the King Fish V was valid from 20 January 2007 for a period of twelve months.  The capacity of the life raft was 15 persons.

Both certificates indicate that the life rafts had been tested and found to be in order and they were provided with basic first aid kit, emergency rations and safety equipment such as hand flares, parachutes and smoke floats.

It is to be noted that according to Mr. Rochecouste who surveyed and tested the life rafts, they were vulnerable in extreme conditions as is the case for any life raft of this type.
1.1.10 At the time of the occurrence of the casualties, the King Fish II and the King Fish V were under the charge of skippers Jayantha De Vesar and Wasantha De Vasar respectively, who were two Sri Lankan nationals.

They were employed by the owner of the two vessels who held in respect of them valid work permits.  The owner produced certificates of competence in respect of both of them purported to have been issued by Sri Lankan authorities.
1.1.11
There were in respect of the two vessels Fishing Licences issued by the Ministry of Agro Industry and Fisheries under the Fisheries and Marine Resources Act.

The one in respect of the King Fish II was valid for the period 22nd September 2000 to 31st March 2007 and the King Fish V for the period 29th January 2007 to 9th January 2008.


Those licences had been issued after the owner had furnished the Hull and Machinery and Safety Equipment Certificate duly certified by the authorised surveyors and the required insurance policies and after it had been ascertained that both vessels were equipped with the appropriate Vessel Monitoring System (VMS).

As far as the insurance cover is concerned, the certificates emanated from the Mauritian Eagle Insurance Co. Ltd and were in respect of the vessels, personal accident and third party liability.


The insurance covers were as follows:-

(i) King Fish II

(a) Hull and Machinery  : Rs1.5m.

(b) Third party liability : Rs2m valid from 15th September 2006 to 14th September 2007.

(c) Group personal accident policy covering 16 seamen

· Death : Rs100,000.
 
· Permanent disablement : Rs100,000.
for each seaman 
· Medical expenses : Rs2,000.


(ii) King Fish V
(a) Hull and Machinery : Rs1.5m.
(b) Third party liability : Rs1.5m.

(c) Group personal accident policy covering 10 seamen

· Death : Rs100,000.
 
· Permanent disablement : Rs100,000.
for each seaman 
· Medical expenses : Rs2,000.


1.1.12
The Fishing Licence in relation to the King Fish II authorised hand line and bottom long line fishing of demersal and pelagic fishes at Saint Brandon, Hawkins and Sudan, North of Albatross, Saya de Malha and Nazareth Banks.

The Licence in relation to the King Fish V authorised fishing of the same species of fish at Nazareth and Saya de Malha Banks only.

1.1.13
Departure from Port Louis Harbour

The owners applied for and obtained on 9th February 2007 the necessary clearance for the King Fish II from the Ministry of Agro Industry and Fisheries to sail for a fishing trip at Saint Brandon, Hawkins, Soudan and North of Albatross, Saya de Malha and Nazareth Banks.  According to the clearance the vessel was due to sail on 13th February 2007 and expected back on 26th February 2007.

The crew and fishermen list was as under:-
(1) De Vesar S. R. Jayantha

(2) Ramen Parsouramen
(3) De Vesar E. Royston

(4) Menesse Jean Noel

(5) Menesse Louis Mario

(6) Fernando W. T.P. Ravindra

(7) Pasnin Rosio

(8) Darga Antoine

(9) Ono Elli Joseph
However, the vessel did not leave on 13th February 2007 as expected.

It left after obtaining permission to do so through the Port Louis Harbour Radio and after clearing from the Immigration Service on 19th February 2007 at 22 10 hours.

The next occasion the Port Louis Harbour Radio had contact with the vessel was on 21st February 2007 at 06 00 hours when they acknowledged receipt of the shipping bulletin communicated and stated that they were at Saint Brandon.  The last contact was made on 22nd February 2007 at 08 22 hours when again they acknowledged receipt of the shipping bulletin and stated that they were at Saint Raphaël.
1.1.14 As for the King Fish V, the owner obtained a clearance from the Ministry of Agro Industry and Fisheries on 9th February 2007 for the vessel to sail for a fishing trip on the Nazareth Banks and the North of Albatross with the following crew and fishermen:

1. De Vesar N. Wasantha

2. Wanakulasuriya D. Bolonghe

3. Bontemps Cyril
4. Lemaitre Michel Renaud
5. Auguste Jacques Gino

6. Elysee Louis Lincoln

7. Meunier Jean Patrice

The vessel left Port Louis Harbour on 13th February 2007 at 18 57 hours as per the records as testified by Mr. D. Rajkoomar, Port Radio Officer with the permission of the authorities.
The only radio contact with the vessel was on 17th February 2007 at 18 00 hours when the position stated was Nazareth.  After that there was no radio contact on 18th February 2007, 19th February 2007, 20th February 2007 and 21st February 2007.  The last radio contact was on 22nd February 2007 at 06 30 hours, when the position stated was still Nazareth banks.
1.1.15
With regard to radio communication between Port Louis Harbour and fishing vessels at sea, it is appropriate at this juncture to make the following observations as could be gathered from the testimony of Mr. D. Rajkoomar:-

· it is the usual practice for the Port Louis Harbour Radio to communicate by radio to all fishing vessels at sea weather forecasts issued by the meteorological services twice a day in the morning and in the afternoon;

· the ships would normally acknowledge individually receipt of the weather bulletins communicated and indicate their positions;

· it also occurred that ships at sea communicate with the Harbour Radio in case of any emergency which information would be transmitted to the owners;

· it is also a common practice for ship owners to pass on or obtain information from their ships through the Harbour Radio;

· between 21st February 2007 and 24th February 2007, the owners of the King Fish II and King Fish V contacted the Harbour Radio to obtain information about the latter ships;
· during the passage of a cyclone, weather bulletins are communicated to the ships four times a day and that was the case between 22nd February 2007 and 26th February 2007 and cyclone Gamede was passing in the region;

· on 22nd February 2007, there were other ships in the vicinity of Saint Brandon which responded to the messages of the Harbour Radio and stated that they were proceeding north towards Saya de Malha.
At this stage it is appropriate to point out that the last contact with the King Fish II and the King Fish V from Mauritius was on 22nd February 2007 as stated by Mr. Rajkoomar.
1.1.16
The evidence reveals that the only contacts with the two vessels, both visual and by radio, after 22nd February 2007 were established by the National Coast Guard when the ships were at Saint Brandon.
But it should be recalled that as from the 22nd February 2007 until 25th February 2007, both Saint Brandon and Mauritius experienced the passage of tropical cyclone Gamede.
1.2
Prevailing Climatic Conditions
Mr. Y. Boodhoo, Acting Director of Meteorological Services testified as to the passage of cyclone Gamede and a report to that effect under the hand of Mr. S. Appadu the then Director of Meteorological Services was produced.
1.2.1 It arises out of the testimony of Mr. Boodhoo and the report produced that:-

-
the Meteorological Services spotted a  significant low pressure area in the middle of the ocean (140S and 740E) at about 1500 Kms away from Saint Brandon on 20th February 2007 at around 16.00 hours;

-
all the ships were then warned of the presence of that low pressure area and that a further intensification was expected within the following twelve hours;
· on 21st February 2007 at 08 00 hours it was observed that the low pressure area had developed and it was given the name of Gamede despite the fact that it was around 1250 Kms away from Saint Brandon;

· Saint Brandon was then warned that the low pressure area was moving at a speed of 30 km/h towards the west, it constituted a danger for Saint Brandon and weather would gradually deteriorate there as from the next morning;

· Saint Brandon was also warned to take preliminary precautions and not to venture at sea;

· that warning was communicated in shipping bulletins issued by the meteo and was followed by other warnings stressing on the impending dangerous situation at Saint Brandon and the need to complete all precautions and cease activities there.
· Gamede intensified into a severe tropical storm on 22nd February 2007 and it continued its movement towards Saint Brandon at a speed of 30 km/h.  The cyclone passed over the region on 23rd February 2007 at 16 00 hours.

· the diameter of its central calm area was estimated at 50 km and gusts exceeding 160 km/h were observed at Saint Brandon.

· according to Mr. Boodhoo the estimated height of waves was between 15 and 20 metres, sea was rough and visibility must have been very low due to slashing rains, heavy winds and high seas; and
· during the night of 23rd February 2007 the cyclone continued its movement along the West, South West but at a reduced speed of 10 km/h.
1.2.2 In relation to Mauritius the situation was as follows:-
· a cyclone warning Class I was issued on 22nd February 2007 at 16 10 hours when Gamede was located at 880 km to the North East of the island;
· on 23rd February at 17 00 hours the danger increased when the cyclone was at 440 km away;
· a class IV warning was issued as from 04 10 hours on 25th February 2007 at the time when Gamede was 250 km to the west of the island;
· on 25th February 2007 at 00 00 hours a slight change in the trajectory of the cyclone was noted and the cyclone started moving away from Mauritius;
· all warnings were waived at 10 00 hours on 25th February 2007.
1.2.3 It is clear from the above that both Saint Brandon and Mauritius were under the devastating influence of severe tropical cyclone Gamede between 22nd February 2007 and 25th February 2007 with Saint Brandon having the worst of it, in as much as the cyclone passed over it.
1.2.4 Mr. Boodhoo explained that shipping bulletins are normally issued by the Meteorological Services for the benefit of seafarers.  These bulletins are communicated to the Harbour Radio for transmission by radio to ships and the Mauritius Radio Station under the control of the Mauritius Telecom and are also broadcasted via satellite in compliance with International Agreement.
Shipping bulletins are communicated in the form and in terms imposed by the World Meteorological Organization.  They are normally divided into four parts as follows:-

· the first part indicates whether there is any warning for any specific area;
· the second part gives a general description of the weather system prevailing in the region;
· warning is made, as may be the case, of any cyclonic or weather system that are likely to affect any ship;

· a breakdown of the area concerned is set out in the third part;

· the fourth part is devoted to an outlook of the weather that is likely to occur in the next twenty four hours.

The witness also maintained that normally only two of such bulletins are broadcasted everyday.  But during the passage of cyclone Gamede, the bulletins were issued and broadcasted four times a day, as is the case during any cyclone.

He further maintained that as from the time cyclone Gamede was spotted by the Meteorological Station, Saint Brandon was informed of the impending danger and the movement of the cyclone.
1.2.5 As for the prevailing weather conditions in the region of Saint Brandon between 22nd February 2007 and 23rd February 2007, Mr. Boodhoo described the weather as very windy with waves of 15 to 20 metres high and gusts up to 165 km/h.  He added that the weather was so rough that the personnel of the Meteorological Station there had to seek shelter in the building of the National Coast Guard.
It is appropriate to point out at this juncture that copies of the shipping bulletins issued were produced.  They were in conformity with what Mr. Boodhoo stated as to their contents and were identified by Mr. Rajkoormar as being those received at the Harbour Radio which he transmitted to all ships.

1.3 Events at Saint Brandon during the passage of Gamede
1.3.1
Police Sergeant Mohesh was at the material time in charge of the post of the National Coast Guard located at Saint Brandon.  He was the last person there who had contact both visual and by radio with the King Fish II and King Fish V before they were reported missing.  His evidence is thus crucial in considering the circumstances of the two casualties at sea subject matter or this investigation.
This officer had been in post at Saint Brandon, more precisely at St. Raphaël Island, since December 2006.  The post was equipped with a VHF Radio Set covering a range of about 12 miles and a High Frequency Radio Set with which contact with Mauritius was possible.

He reckoned 20 years with the National Coast Guard and had during these years followed four courses in India on radar plotting.  He had also done his sub-course Watch keeping course when he learned about avoiding actions in case of cyclones again in India and spent a four months course on Shipment Course in Singapore.
At the material time he already had the experience of a cyclone at Saint Brandon.  That was on 9th February 2007 when cyclone Enoch which was of a much lesser size than Gamede passed over the region.  He warned the King Fish I which was then in the vicinity to take avoiding action, which they did by moving to Albatross.  After the cyclone he could make contact with them and they were safe.

Of note, the officer also testified that at the time of cyclone Enoch, he made contacts with other similar fishing vessels in the region, namely, one Sea Treasure and Coryphaena, also like the King Fish II and King Fish V were the property of the Hassen Taher Seafoods (Mtius.) Ltd.
At Raphaël Island there stands also the Meteorological Station which usually opens at 04 00 hours and contact Mauritius at intervals of three hours.

The post of the National Coast Guard usually obtained information as to climatic conditions and weather forecasts from its Headquarters in Mauritius, the Meteorological Station of Raphaël Island and the MBC Radio.

According to standing instructions in case of any impending storm, the post has to call all ships which happen to be in the vicinity on both their HF and VHF sets to apprise them of the prevailing conditions.
1.3.2 Police Sergeant Mohesh also testified that in the morning of the 22nd February 2007 itself the sea started to become rough.
At 14 00 hours he saw the King Fish II approaching Raphaël Island.  He immediately tried to call the ships on his VHF and HF sets without success.  But as the vessel approached he was able to make contact with them.

He thus spoke to the Skipper of the vessel himself, Jayantha De Vesar who told him that he was anchoring off Raphaël Island for some time to carry out a minor repair to the engine and was proceeding to his fishing campaign after that.  The skipper also told him that he would soon be joined by the King Fish V.
The officer warned the skipper of the “inclement” weather prevailing over Saint Brandon and of the position of cyclone Gamede as given to him by the Meteorological Services at 13 00 hours.  He also informed the skipper that he would be on stand-by on his VHF Channel 12 and HF 8800 khz.

He could not board the vessel because the sea was rough and he got the names of all those on board from the skipper which he noted in the Boarding Register of the National Coast Guard Post.  The names given to him were as follows:-

(1) S. R. Jayantha De Vesar 
-
Skipper

(2) Ravindra Fernando
-
Fisherman

(3) Rosio Pasnin
-
Fisherman

(4) Jean Noel Menesse
-
Fisherman

(5) Ramen Parsouramen
-
Fisherman
(6) Louis Mario Menesse
-
Fisherman

(7) Royston de Vesar
-
Fisherman/Mechanic

(8) Joseph Ellie Onno
-
Fisherman

(9) Antoine Darga
-
Fisherman


The name Ramen Parsooramen has been highlighted for reasons which will come to light later.
1.3.3 On the same day, that is, on 22nd February 2007 at around 17 00 hours, the skipper of King Fish II called him to inform him that together with the King Fish V, they were heading to a more comfortable and sheltered place.  He saw both vessels heading, each on its own engine, towards the south of Sirene Island, where they anchored.
From his radio contact with the skipper of King Fish V he came to know that the following persons were on board that vessel:-

(1) Wasantha De Vesar
-
Skipper

(2) Dilrup Bolonghe
-
Mechanic

(3) Gino Auguste
-
Fisherman

(4) Eddy Lemaire
-
Fisherman

(5) Lincoln Elysee
-
Fisherman

(6) Patrice Meunier
-
Fisherman
(7) Cyril Bontemps
-
Fisherman
1.3.4
Thereafter for about 30 hours he kept radio contact with both vessels, informing them of the weather conditions and the need to take avoiding actions.  All the time, the skippers told him that the sea was rough but they were quite comfortable.

He could see them as they were at about one mile off Raphaël Island, and this, even at night as their lights were on.  However, depending on the movement of the waves they were not visible at times.

His last visual contact with them was at 20 15 hours on 23rd February 2007.  But he still had radio contact with them at 21 15 hours.

However, at around 22 10 hours he tried to contact them by radio, to apprise them of the last weather bulletin issued by the Meteorological Services at 22 00 hours and of the position of the cyclone.  There was no response from them.
1.3.5 With regard to the prevailing weather conditions, the officer had the following to say:-
· on 22nd February 2007 at 16 00 hours when the King Fish V came to meet the King Fish II, the sea was already rough beyond the reef;

· at that time the cyclone was at about 250 nautical miles east north east of Saint Brandon and moving at 30 km/h;

· at 17 00 hours when the two vessels moved to Sirene Island and anchored there, the sea had deteriorated further and the wind had started blowing;

· on 23rd February 2007 at 10 00 hours he got a weather bulletin from Mauritius indicating that the cyclone was 50 nautical miles north east of Saint Brandon coming straight on the island;

· at about noon the cyclone was already on Raphaël Island ;

· the cyclone passed over the island and during two hours, from 13 30 hours to about 15 30 hours he experienced the eye of the cyclone which was characterized by a period of calm; and 
· as it passed over the island, the cyclone reduced its speed to 10 km/h.
1.3.6 When the cyclone passed over the island, he contacted the skipper of King Fish II to inform him of the calm state prevailing and that the cyclone is not yet over since the second part was yet to pass.  At the same time he warned the skipper to take necessary precautions, to which he replied that he was comfortable off Sirene Island.  He in fact communicated with the skipper of the King Fish II most of the time on his VHF Channel 12 where communication was clear.  He knew that his messages were communicated to the skipper of King Fish V as he could hear them on the same frequency.  But at times he communicated with both vessels.
At no point in time the skippers showed any sign of panic or despair.  He even told them that he was at their disposal for any assistance.  But they never called him and it was all the time him who made contact with them.

1.3.7 After the cyclone passed over the island, the weather deteriorated and the sea became rougher, and the Meteorological Services recorded winds up to 175 kms/h.  The weather was so bad that the officers of the Meteo Services and other people on Raphaël Island took shelter in the building of the National Coast Guard.

After he had lost contact with the two boats, he kept trying to make contact with them every five minutes.
He did not think at that moment that something had happened to them as he believed that they had left the place.

The officer explained that there could be two reasons why the skippers did not move away from Saint Brandon.  Firstly, it could be that they believed that the cyclone would not hit the island and secondly, upon realizing that the cyclone was coming right on them, they also realized that they were at a point of no return and could do nothing else but to let the cyclone pass over them.

He also explained that the best thing that they could have done was to enter the lagoon of Raphaël Island, ground their boats there and walk towards the island.

1.3.8 After he lost contact with the boats he also tried to make contact with the National Coast Guard Headquarters in Mauritius as early as possible at around 23.20 hours on 23rd February 2007.  He could not clear the message as cyclonic conditions were already prevailing over Mauritius.  In fact even since 22nd February 2007 at about 14 00 hours, he could not clear messages to the Headquarters.

It was on 24th February 2007 at around 09 20 hours that he could fax his message to the Headquarters.
The officer also produced copies of extracts of his log book where he had noted all the radio contacts he had had with the two vessels as from 22nd February 2007 at 14 00 hours until 23rd February 2007 at 21 45 hours at intervals of one hour.

1.4 Search and Rescue Operations

According to Mr. Rajkoomar the Harbour Radio was able to make contact with vessels in the vicinity of Saint Brandon on both the 23rd February 2007 and 24th February 2007.  There were five to six of them which were all located at Saya de Malha.  There was no contact with the King Fish II and the King Fish V.
1.4.1 Messrs. J. Jean-Louis and F. Khan Taher who deponed on behalf of the owner of the two ships testified that they had no direct radio contact with their ships when they are at sea, for the simple reason that they don’t have a radio licence.  Usually, contacts are made through the Harbour Radio or any of their own ships who happen to be moored in the port.  Somehow, the last radio contact with King Fish II and King Fish V, again through the Harbour Radio, was on 23rd February 2007 at 17 00 hours.

Inspite of the fact that on 24th February 2007 and 25th February 2007 cyclonic conditions were prevailing with Class II and IV warnings, they contacted Harbour Radio to have information about their ships.  On 24th February 2007, Mr. Taher came to know from the Harbour Radio that they have had contact with ships in the vicinity of Saint Brandon, but not with the King Fish II and King Fish V.  On 26th February 2007 the company was informed that the Harbour Radio had made contact with ships other than those of the company.

The Ministry of Agro Industry and Fisheries was then contacted to find out where were the two ships.

1.4.2 On 27th February 2007 a formal declaration was made at the National Coast Guard about the fact and their assistance was sought.

There was then a letter written to the Ministry of Agro Industry and Fisheries requesting assistance, to which the Ministry replied positively and informed them that they would have to bear the cost of the rescue operations.
That was followed by a series of letters addressed to various authorities in Mauritius and foreign embassies to call for assistance.

1.4.3 Now, the Fishing Monitoring Centre of the Ministry of Agro Industry and Fisheries based at Albion is responsible for the monitoring of all fishing activities of licensed vessels.  The centre operates a system through satellite which allows it to obtain the position in real time of each and every fishing vessel equipped with the required transponder at intervals of one hour.
According to data reports obtained at the centre the positions of the King Fish II were not obtained ever since it left Port Louis due to the fact that its transponder was switched off.

However, the positions of the King Fish V were regularly obtained and its track had been drawn up from the data obtained.  The reports obtained showed that the last recorded position of the ship was on 24th February 2007 at 01 44 hours and it was located at latitude 16050’17” South and longitude 59021’47” that is 27 nautical miles off Raphaël Island.
1.4.4 The search and rescue operations were carried out by the the National Coast Guard under the command of Commandant Negi.  The salient facts arising out of the testimony of the Commandant are as follows:-
· the loss of the two boats was reported by the owner on 27th February 2007 at around 12 30 hours by way of a declaration of the Harbour Security Police Post;
· the authorities such as the Ministry of Agro Industry and Fisheries, the Director of Shipping and the Harbour Radio were informed of the declaration;

· as from then onwards he had messages broadcasted through the Mauritius Radio Station (MRS) to all merchant ships and leisure crafts.  The Rescue Coordination Centres (RCC) in Réunion, Madagascar and Seychelles were also informed;
· wind data was sought and obtained from the Meteo Services;

· the last known position of the King Fish V which was on the 24th February 2007 at around 01 45 hours as well as the reports of the National Coast Guard Post at Raphaël island were also taken into consideration;

· on the basis of wind data obtained, the last known position of the King Fish V and the possible drift, drift calculations were made to determine the search zone;

· on 27th February 2007 itself the National Coast Guard wanted to launch their Dornier aircraft which is equipped for search and rescue;

· usually, an aircraft is the first unit which is launched for such operation as it can reach rapidly the search area and can cover very large expanses of water;

· the aircraft could not be launched because of high winds prevailing over the airport and in fact the airport was practically closed on that day;
· the first sortie of the Dornier was on 28th February 2007 when the King Fish II was sighted;
· the boat was grounded on the reef off Coco Island;

· the Dornier made some passes over Coco Island when three people were sighted;

· the National Coast Guard Post at Raphaël Island was immediately instructed to proceed to Coco Island, 18 Nautical Miles away on the utility boat at its disposal;

· as the sea was rough, they could not go on the same day but were able to do so on the next day assisted by the Dornier;
· search with the Dornier continued on the following days and there were thus sorties on 2nd March 2007 (two sorties), 3rd March 2007 (two sorties), 4th March 2007 (two sorties), 5th March 2007, 6th March 2007, 7th March 2007, 8th March 2007, 9th March 2007, 10th march 2007, 11th March 2007, 13th March 2007 and 17th March 2007;
· the French authorities helped in the operation by launching a Transall from Reunion Island which made one sortie on each of 4th March 2007, 5th March 2007, 6th March 2007 and 7th March 2007;

· the US Coast Guard also helped by providing a chart position with a projection of the drift and likely area for this which matched with what the National Coast Guard had worked out;

· the officer produced copies of the charts drawn indicating the sorties carried out and the areas searched;

· despite all the searches made neither the men on board both vessels nor the King Fish V were found;

·  the King Fish II was found grounded near Coco Island;
· the last sortie of the Dornier was on 17th March 2007 over Agalega after it had been reported that some flares and one plastic tank had been found there;

· the Dornier thus flew a total of 79 hours to search for the King Fish V;

· according to the officer, all that could be done to find the King Fish V and survivors of both boats had been done;

· a total of six life jackets have been recovered, one reported to be from King Fish V by the Sea Treasure and others recovered by sport fishers around Grand Baie and Black River.

1.4.5 Police Sergeant Mohesh who boarded the King Fish II on 1st March 2007 had the following to report;
· the boat was grounded in 1 metre of water;

· it was upright on its keel slightly on the port side;

· he made a round around the ship and found a big hole in the bulwark of the starboard bow;

· when he boarded the ship he went first in the mess deck where the fisherman used to sleep, everything was arranged with the personal belongings on the beds and the place was dry;

· there were also lying on one of the beds the VHF set, the GPS and the HF, all disconnected and placed in a dry place;

· the roof of the wheel house had been blown away and the window panes broken;

· there was water inside the wheel house, the bridge, the engine room and the fish hold(where there were chilled fish);

· there were also hand flares, water bottles and biscuits scattered on the deck, as well as the painter line which probably secured the life raft on the port side of the boat with fluorescent distress tubes attached to it;
· there were in the wheel house lots of documents scattered but there was no chart or book except a synoptic chart;

· he found only one life jacket on the ship and the life raft was not there;

· at this stage no photograph was taken as no apparatus was brought due to the fact that the sea was rough;

· the boat was grounded at about 22 miles away from the place where he last saw it;
· when he visited the boat he also met fishermen of Raphaël Fishing Company, who upon being informed by the company that the King Fish II had been found off Coco Island had come in their own boats;

· the officer was shown a document which bore, a list of all items recovered from the wreck by the skipper Monvoisin when he boarded the boat on 5th March 2007 under the instructions of the owner (Annex IV);

· the officer confirmed that all the items mentioned in this list were on board the King Fish II when he visited the wreck on 1st March 2007;

· the officer also searched the area where he found a blue water tank of about 200 litres capacity between Ile du Sud and Coco Island;
· he repaired again to the wreck on 7th March 2007 in company of Chief Inspector Ramasawmy and Sub Inspector Rengasamy of the CCID who had been instructed by the Commissioner of Police to carry out an investigation;

· he then observed that the wreck had been tampered with in the sense that mattresses had been turned, there were no bed sheets, unused water bottles had disappeared and the communication sets were missing;

· the officer explained that because of the remoteness of the area no sentry could have been placed on the boat especially without any means of communication;

· no big ship could have come close to the wreck as the water was barely one metre deep and pirogue only could have been used to access the boat.

1.4.6 Skipper Monvoisin was among the people who reported to the locus where the King Fish II was grounded just after the visit of Police Sergeant Mohesh.
He testified that a few days after cyclone Gamede, the owner of King Fish II spoke to him about the fact that he had lost communication with the two boats.  He reassured the owner by telling him that it could be that the boats were without antenna or that messages did not get through because of the atmospheric conditions then prevailing.

However, on 28th February 2007, the owner informed him personally that the King Fish II has been spotted and requested him to proceed there on his bigger boat, the Sea Treasure.  His instructions were to get the survivors as he had been told that the National Coast Guard had seen people on the island nearby the wreck and to tow the King Fish II, if possible.
He thus proceeded to the locus on 28th February 2007 at around 18 00 hours on board the Sea Treasure with 14 men.
He spotted the wreck with the help of binoculars on 2nd March 2007 in the morning.  It was aground off Ile Aux Cocos.  But in view of the size of his ship, he could not get close to the wreck.

He then contacted the fishermen of Ile du Sud by VHF to seek their assistance.  Two of them came in a small boat and took four to five members of his team to the wreck.  He stayed on the Sea Treasure and communicated with the team by radio.

The boarding party informed him by radio of the state of the wreck, that the radio sets had been disconnected and that there was no life raft.  The boarding party returned with the 35 items mentioned in the list at Annex IV.  The items were brought as a measure of precaution.

Being given that the owners had not provided appropriate diving equipment, they could not check the state of the hull.  They, however, suspected that it had been damaged as there was water in the engine and fish rooms.  It was for that reason that they decided not to tow the ship.
He informed the owners about what had been found by satellite telephone and returned to Mauritius.

They found no trace of the King Fish V.  But on their way back to Mauritius, they picked up a life jacket and a mattress in the vicinity of l’Ile Ronde which they identified as items coming from the King Fish V.  They also found debris of fibreglass which were also collected.  When he was back in Mauritius the CCID collected some of the items that were recovered from the King Fish II for enquiry.

1.4.7 The CCID started an enquiry into the casualties at the request of the Commissioner of Police.  The enquiry was conducted by Chief Inspector Ramasawmy assisted by Sub Inspector Rengasamy.
The two officers proceeded to Saint Brandon as instructed on 5th March 2007 where they interviewed Police Sergeant Mohesh and the Officer In Charge of the Meteorological Services and visited the locus where King Fish II was lying.

1.4.8 During their visit they found an anchor with its rope (100 metres long) identified as being that of King Fish V in the sea at about one mile off Raphaël Island and in between that Island and Sirene Island.  The anchor was lying at the spot where Police Sergeant Mohesh saw the two boats anchored before they moved to Sirene Island.

On 7th March 2007 a number of photographs of the wrecked King Fish II was taken.  Those photographs have been produced and are at Annex V.

Once in Mauritius a list of all the items removed from the King Fish II by the crew of the Sea Treasure was drawn up and out of the 35 items a number of them have been secured by the CCID for the purpose of Police enquiry.  The owner of the boat has been advised to keep the other items in safe custody in order to produce them on request.

The enquiry has also revealed that six life jackets in all have been recovered from the high seas, four for the King Fish V and two for the King Fish II, which have been handed to the Forensic Science Laboratory for examination.

1.4.9 For the purpose of better understanding, the deposition of Police Sergeant Mohesh and the environment where the casualties took place, the Court of Investigation made a trip to Saint Brandon which is in fact an expanse of sea with 28 tiny islands, the main one being Raphaël Island where was located the National Coast Guard Post and the Meteorological Station.  There were no settlement on these islands except for Raphaël Island where we have seen quarters which we were told were used by fishermen of Raphaël Fishing which had a lease in relation to the island.
We annex with the report a copy of the British Admiralty Chart of the Cargados Carajos group of islands (Saint Brandon) Annex VI.
After having set out the salient facts arising out of the evidence pertaining to the circumstances of the casualties subject matter of the investigation, we may now move on to our findings.

1.5 Findings
In the light of the whole evidence adduced we have come to conclusions with regard to four main issues, namely, the surrounding circumstances of the casualties, the search and rescue operations carried out and their results, the causes and responsibilities for the casualties and other related matters.

1.5.1 Surrounding Circumstances of the Casualties

(i) The two vessels were at the material time on a fishing campaign in the region of Saint Brandon duly authorized by the authorities.

(ii) The vessels were then duly registered with the Ministry of Agro Industry and Fisheries as fishing vessels of less than 15 GRT and certified as being fit for navigation by qualified authorized surveyors who had issued in respect of them valid certificates as to the condition of the hull and machinery  and the safety equipment.
(iii) The two vessels left each under the command of a skipper with a mechanic and a party of fishermen on board.  According to the final list of persons submitted to the authorities at the time of departure and cleared by CPL Dabydoyal and PC Luttoo of the Immigration Office, the following persons were present on board the two vessels:-

King Fish II

1. De Vesar S. R. Jayantha
-
Skipper
2. De Vesar E. Royston
-
Mechanic

3. Fernando W. T.P. Ravindra
-
Fishing Master

4. Pasnin Rosio

5. Menesse Jean Noel

6. Darga Antoine
-
Fishermen
7. Menesse Louis Mario

8. Ono Elli Joseph

King Fish V
(1) De Vesar N. Wasantha
-
Skipper
(2) Wanakulasuriya D. Bolonghe
-
Assistant Boatswain

(3) Bontemps Cyril
-
Mechanic
(4) Lemaire Louis Eddy
(5) Auguste Jacques Gino
-
Fishermen
(6) Elysee Louis Lincoln

(7) Meunier Jean Patrice

(iv) On 22nd February 2007, King Fish II and King Fish V anchored off Raphaël Island at around 14 00 hr and 16 00 hr respectively, with the skipper of King Fish II reporting that he was stopping there for minor engine repairs.
(v) Police Sergeant Mohesh of the National Coast Guard Post at Raphaël Island saw the two vessels and communicated by radio with the skippers.

(vi) The persons reported to be on board of the boats then were as per the final list submitted to the authorities in Mauritius and cleared with the Police at the time of departure except for one of them, namely Ramen Parsouramen.  The name of that person appeared in the original list submitted to the Ministry of Agro Industry and Fisheries for clearance but not on the final list cleared with the authorities at the time of departure.
(vii) The presence of Ramen Parsouramen on the vessel at the material time is based solely on what the skipper of the King Fish II reported to Police Sergeant Mohesh.  There has been no explanation as to how he came to be on board the vessel.
(viii) Gamede had by 22nd February developed into a severe tropical storm moving right on Saint Brandon.

(ix) Saint Brandon was duly warned of the situation and appropriate warnings had been given in the usual shipping bulletin communicated by the Meteorological Services.

(x) Police Sergeant Mohesh duly warned by radio the skippers of the impending danger as reflected by the state of the seas which the officer described as being so rough as to prevent him from boarding the vessels and of the need to take avoiding action.

(xi) The skippers were thus fully aware of the situation and of the risks of staying in the zone.  Inspite of that they chose to move as far as Sirene Island about one mile away.  Of note, the synoptic chart found on the King Fish II, indicates that the skipper was following the movement of the cyclone and the trajectory plotted showed that he could not have been mistaken about the fact that he was right in the path of the cyclone.
(xii) As forecasted, cyclone Gamede passed over Saint Brandon with the region of Raphaël Island experiencing its eye between 13 30 hours and 15 30 hours on 23rd February 2007.

(xiii) There were then extreme conditions prevailing with waves of up to 20 metres high and gusts of the order of 175km/h registered.

(xiv) At the time the skippers were first warned of the impending danger on 22nd February 2007, the cyclone was at about 250 nautical miles from Saint Brandon and moving at a speed of 30 km/h.
(xv) Police Sergeant Mohesh has been all along in radio contact with the boats from 22nd February 2007 at 14 00 hours up to 23rd February 2007 at 21 15 hours keeping them informed of the situation and enquiring about their fate.

(xvi) Despite all the warnings of the officer, the skippers did not take any avoidance action and chose to maintain their boats in the path of the cyclone.  All along they reported that they were comfortable and did not at any point in time either report any particular difficulty or send a distress call.
(xvii) When they moved from their anchoring position off Sirene Island, they did not inform Police Sergeant Mohesh of same.  In fact, curiously enough, they inexplicably did not make any radio contact with the officer at any stage.

(xviii) When Police Sergeant Mohesh lost radio contact with the vessels, they were already out of his sight.

(xix) The VMS report indicates that as far as the King Kish V is concerned, the vessel had been moving either on its own engine or drifting for about four hours since its position as located at 01 44 hours on 24th February 2007 was 27 nautical miles away from Sirene Island.

(xx) Police Sergeant Mohesh tried to exercise diligence by promptly trying to send a fax message to his Headquarters in Mauritius as early as at 23 30 hours on 23rd February 2007, that is, about one hour after he had lost both visual and radio contacts with the vessels.
(xxi) He could only clear his message on 24th February 2007 in the early morning because of the cyclonic conditions already prevailing over Mauritius.
(xxii) It is abundantly clear that the skippers imprudently let and kept their vessels exposed to the danger and perils of the extreme conditions provoked by cyclone Gamede.

(xxiii) All attempts to make contact with the two vessels after 22 15 hours on 23rd February 2007 by either the National Coast Guard at Saint Brandon and the Harbour Radio were in vain.

1.5.2 Search and Rescue Operations
(i) Search and rescue operations were launched almost five days after Police Sergeant Mohesh lost contact with the vessels.

(ii) There are a number of reasons for this:-

· Police Sergeant Mohesh could only clear his message as to the loss of contact with both vessels to his headquarters in Mauritius on 24th February 2007;
· at that time Mauritius was under the influence of cyclone Gamede and this situation prevailed until 25th February 2007;
· the owners made a formal declaration to the Police on 27th February 2007; and
· no aircraft could then be launched to search the vessels because of windy conditions prevailing over the airport;

(iii) It is a fact that there is evidence that as early as 24th February 2007 in the morning the National Coast Guard had been informed by Police Sergeant Mohesh of the loss of contact with the vessels.
(iv) It is also a fact that the vessels were not responding to messages of the Harbour Radio.

(v) Commandant Negi, explained the absence of any reaction to the message of Police Sergeant Mohesh by the fact that there was no call of distress or report of any situation of emergency.  Furthermore, he maintained that the fact of fishing vessels not responding to radio messages was a current feature.

(vi) Mr. Rajkoomar also maintained that it is a current feature that fishing vessels do not respond to messages of the Harbour Radio.  But he muddled in explanations when he was asked what he did after finding that the two vessels were not responding to the messages of the Harbour Radio after 22nd February 2007.

(vii) The fact remains that both the National Coast Guard and the Harbour Authorities did not consider the situation serious enough as to alert the other relevant authorities.  They thus failed to exercise diligence in ascertaining the exact situation and the need to take emergency actions.

(viii) But since at any rate it would not have been possible to launch rescue operations immediately after the message of Police Sergeant Mohesh or earlier than on the 28th February 2007, it cannot be said that the delay in launching rescue operations impacted on the fate of the vessels.
(ix) Commandant Negi satisfactorily explained the operations carried out and the zones covered based on the systematic calculation of possible drifts of the vessels.

(x) Search operations were continuous between 28th February 2007 and 13th March 2007 and there had been sorties of the Dornier and the Transall from Reunion Island almost everyday during that period (79 by the Dornier and 4 by the Transall).

(xi) The owner alerted the authorities as early as the 25th February 2007 and sought their assistance as well as that of foreign embassies.

(xii) We are satisfied that all that could be done in the circumstances to retrieve the vessels as well as the men on board of them has been done. 

1.5.3 Results of the Search and Rescue Operations
(i) The operations have led to finding the King Fish II aground off Coco Island at some 20 nautical miles away from Sirene Island in the state described by Police Sergeant Mohesh.

(ii) There was no trace of the King Fish V found except for the few items consisting of its anchor, a few life jackets and a mattress.

(iii) None of the men reported to have been on board of the two vessels at the material time was found.

1.6 Inferences as to the fate of the boats and their men on board
(i)
In the absence of any direct evidence of what actually happened to the vessels, we can only make certain inferences from the circumstances revealed by the evidence and the state of what have been recovered.
(ii)
In that respect we find in the first place that the vessels have been overwhelmed by the extreme conditions provoked by cyclone Gamede which it should be recalled, were characterized by waves of up to 20 metres high and winds of over 165 km/h.

(iii) Somehow, the King Fish II managed to stay afloat despite its damages and drifted up to the spot where it went aground.

(iv) The manner in which the main communication and navigation equipment and the personal effects of the men on board the King Fish II were found and the absence of the life raft, are indicative of the fact that there had been an attempt to evacuate the vessel at some stage.  However, there is no indication that it had been successful.
Furthermore, in view of the extreme conditions existing and the vulnerability of the life raft that was on board the vessel in such conditions as testified by Mr. Rochecouste, it is unlikely that any attempt to evacuate the boat by means of the life raft could have been successful.
(v) All the nine men reported to have been on board the vessel at that time have been lost.

(vi) The King Fish V was emitting signals captured by the VMS Centre of the Ministry of Agro Industry an Fisheries for more than four hours after all contacts with it were lost.  Its last position as indicated by the VMS report produced indicates that it moved from its position off Sirene Island either on its engine or drifted.

(vii) In view of the very little items recovered from the boat it is difficult to say for sure whether or not the men were still on board at the time of its last position or had attempted to leave it at some stage as it appears to be the case for the King Fish II.

(viii) We have at the end of the day come to the sad conclusion that both the King Fish II and King Fish V have been most probably overwhelmed by the extreme conditions with the King Fish V disappearing and the King Fish II going aground and all men on board both of them being lost in the same incident.
1.7 Responsibility of the casualties
(i) The evidence on record excludes the possibility of the vessels having been lost due to some mechanical defects or unseaworthiness.

(ii) We note that both vessels were adequately equipped with communication equipment in working order in as much as Police Sergeant Mohesh managed to maintain radio contact with them until they disappeared.

(iii) The skippers were sufficiently informed of the prevailing dangerous weather conditions and warned of the need to take avoiding actions.

(iv) The skippers, on their own and for reasons best known to themselves, decided to maintain the vessels in the path of the cyclone.

(v) They did so either by sheer ignorance of measures that had to be taken to avoid the cyclone and place their vessels in safer waters or a complete misjudgment of the magnitude of the impending danger and the capacity of their vessels to resist and survive the extreme conditions.

(vi) The skippers therefore, imprudently kept their vessels in the path of the cyclone and made no attempt at any stage to take avoiding actions in order to keep their vessels and the men on board out of danger.
(vii) There were options opened to them to avoid the casualties including the easiest way of putting the boats aground in the lagoons around Raphaël Island to allow the men to walk safely and take shelter on the island.
(viii) They instead chose to stay in the vicinity until they reached a point of no return when it was impossible for them to avoid the devastating effects of the cyclone.

(ix) At the end of the day we are inclined to conclude that the casualties were due to the imprudence of the skippers who blatantly failed to take appropriate avoiding actions when they had ample time to do so.
1.8 Other Findings
The evidence has revealed certain matters which need to be highlighted despite the fact that it cannot be said that somehow they contributed to the casualties.
(i) The presence of Ramen Parsouramen on board the King Fish II as reported by the skipper to Police Sergeant Mohesh when his name did not appear on the final list of the men on board at the time of departure is a matter for concern.  Nobody knows at what stage he got on board the vessel.

(ii) That sort of situation cannot but cast a doubt as to the reliability of security and immigration control in place and particularly as to whether the Immigration Officers carried out a head count and proper verification of the physical presence of those listed in the final list as they pretended in order to prevent the presence of any stowaway passenger on the vessel.

(iii) Nothing was clear about radio communication with the two boats ever since they left Port Louis Harbour.

According to the owner of the vessel, they have had information from the Harbour Radio regularly twice a day until 24th February 2007 when they learned that there was no communication.
On the other hand Mr. Rajkoomar stated that the first radio response from King Fish V was on 17th February 2007 and from King Fish II on 22nd February 2007 after they had left on 13th February 2007 and 19th February 2007 respectively, which information is supported by records kept to that effect.
Either the owners were not telling the truth in the sense that they never contacted the Harbour Radio as they pretended to obtain information about their vessels or were wrongly told that the vessels were responding.

If they had contacted the Harbour Radio, they would have known that between 13th February 2007 and 17th February 2007 the King Fish V were not responding and that it was so for King Fish II also between 19th February 2007 and 22nd February 2007.

Again, we fail to understand how the absence of radio communication from a vessel for about four days, as was the case for King Fish V, did not prompt any reaction on the part of the authorities and the owner.

(iv) Again with regard to radio communication, we note from evidence adduced that the message of PS Mohesh that he had lost contact with the two vessels in extreme conditions reached the National Coast Guard Headquarters as early as in the morning of 24th February 2007, and yet the National Coast Guard failed to promptly react to that state of affairs as could have been reasonably expected.
(v)
It is quite understandable that any failure on the part of a vessel to respond to radio calls should not give rise to a search and rescue operation, the more so that it is a common feature that fishing vessels remain silent when called.

However, as already pointed out, there are instances where common sense dictates that one cannot take lightly a failure to respond.  The present casualties illustrate this well.  As a matter of fact, at the material time the boats were caught in extreme conditions of danger indicative of the fact that they were not responding most probably due to such contingency.

It is a fact that fishing vessels not responding to radio calls is a current feature.  When such matter occurs in extreme conditions suggesting danger, and a risk of accident, the authorities should take at least steps to assess the situation with a view to ascertain that both the ship and the men on board are not in danger.

The authorities seemed not to have been alive to this possibility in the present case.  It is to be deplored that the launching of search and rescue operations were contemplated only after the owners made a formal declaration.

Commandant Negi pointed out that the timely report of the casualty or emergency is of importance in such cases.  The failure to promptly react to the loss of contact with the boats has not in the present case impacted adversely on the search operations and prevented positive results in view of the prevailing extreme conditions that rendered such operations impossible before 28th February 2007.
(v) But bearing in mind that distress at sea does occur even when climatic conditions are normal, and when prompt search and rescue operations can be carried out, we find that there ought to be a protocol established with regard to cases of loss of radio contact and other communications with fishing vessels at sea.
(vii) It is also a matter of concern that skippers could contrary to the conditions of their fishing clearance deliberately refrain from responding to radio calls and switch off their transponders that allow the VMS Centre to locate their position during a fishing campaign.  It would appear that there had been so far no serious attempt to stop that sort of situation.
It is important that those concerned be made aware of the importance of indicating their position as required by radio and keep their transponder on, not only for effective monitoring of their activities once at sea, but also for their own safety, as no rescue operation can be properly carried out in the absence of exact information as to their position.
PART II

Recommendations with regard to norms of safety of Fishing Vessels, the procedures for the survey of such vessels and training of the crew
In dealing with this limb of the terms of reference of the investigation, we realized that we could not confine ourselves to the sole evidence adduced for the purpose of eliciting the circumstances of the casualties at sea involving the King Fish II and the King Fish V and our findings thereto.  The first reason being that the scope of this term of reference go far beyond the circumstances of those two casualties at sea as it covers fishing vessels generally.  Secondly, in order to make a proper assessment of the situation with regard to the safety, survey and training of the crew of such vessels and make appropriate, sound and practical recommendations, evidence strictly concerned with the casualties would not have been sufficient.
It was in the above spirit that we deemed it fit to call, in addition to witnesses who could possibly elicit facts in relation to the circumstances of the two casualties, evidence from the authorities and stakeholders involved directly or indirectly in the operation, monitoring and supervision of fishing vessels.

Therefore, we have had evidence also from authorities such as the Mauritius Maritime Training Academy, the Mauritius Telecom, the Information Communication Technologies Authority (ICTA), the Mauritius Ports Authority, owners of fishing vessels of both under and above 15 GRT and skippers.  We have also made our own research for the sake of finding what is obtained at international level and taken stock of materials provided by the Senior Chief Executive of the Ministry of Public Infrastructure, Land Transport and Shipping.
We need not set out extensively the evidence gathered from the witnesses for the purpose of this report.  It is sufficient to say that in the light of the whole evidence on record, we have come up with an assessment of the situation in relation to the issues brought up in the second limb of the terms of reference of the investigation.  Basing ourselves on such assessment, we have come to the findings and recommendations set out below.
2.1
Assessment of the situation with regard to safety, survey and training of the crew of fishing vessels

The first point that needs to be looked at in the first place is the legal framework governing the operation and supervision of fishing vessels.  As a matter of fact, one cannot imagine enforceable norms and standards of general application in the absence of any legal regulatory framework.


The question which arises is whether there is any legal framework which applies to fishing vessels and particularly with regard to the safety, survey and manning of those vessels.

2.1.1 As matters stand, the main legislation applying to Mauritian ships is the Merchant Shipping Act of 1986 [Act No. 28 of 1986] as amended.  In the absence of any legislation devoted specifically to the safety of fishing vessels, one has to start with this piece of legislation when examining and assessing the situation with regard to the legal environment.

2.1.2 The Merchant Shipping Act deals with matters relating to the operations, administration, construction, supervision and safety of ships as well as their manning in terms of the persons who could take charge of their navigation and the recruitment and management of seamen.  A number of regulations have been made under this law.
The Act also provides for an authority in the person of a Director of Shipping vested with powers to enforce its provisions and assisted by a Superintendent of Shipping in the discharge of his responsibilities.
By virtue of Section 3 of the Act, ships falling within its ambit are all Mauritian ships wherever they may be and all other ships which happen to be in a port or place within the territorial waters of Mauritius.  And by definition as provided under Section 2 of the Act, “ships” include “any vessel …, however propelled, intended for use in navigation”.
2.1.3 The Act makes mention of fishing vessels specifically at section 36 where it requires that when at sea, deep sea fishing vessels need to have certificated officers on board.

The category of deep sea Fishing Vessel contemplated by the Act as can be gathered from section 2 is vessels of more than 15 metres engaged in commercial fishing beyond near coastal region.

2.1.4 By virtue of Section 9 of the Act all Mauritian ships have to be registered with the Director of Shipping except those ships not exceeding 15 GRT and any ship or any class of ship belonging to the Government of Mauritius not engaged in trade.
It stems from the above that only fishing vessels of more than 15 GRT need to be registered with the Director of Shipping.
However, we have been made to understand by the Director of Shipping that despite the dispensation of registration provided, from time to time, owners of fishing vessels of less than 15 GRT do register with him for the purpose of benefiting the Mauritian flag to sail outside Mauritian territorial waters or for transaction requiring some form of formal registration like, for example, the inscription of a charge.

In the normal course, fishing vessels of less than 15 GRT are not registered with the Director of Shipping and only need to operate under a licence issued by the Ministry of Agro Industry and Fisheries as provided by the Fisheries and Marine Resources Act of 1998 [Act 22 of 1988].
However, the Fisheries and Marine Resources Act provides for the registration of boats which are defined as crafts or watercrafts of less than 20 metres in length intended for use for fishing. 
Therefore, as matters stand, there is no legal requirement for registration of Fishing vessels of less than 15 GRT with the Director of Shipping.  The condition of registration for such a vessel would only apply if it is less than 20 metres, and this, with the Ministry of Agro Industry and Fisheries as provided by the Fisheries and Marine Resources Act.
As a result it would appear also that there is no legal requirement for the registration of fishing vessels of less than 15 GRT but more than 20 metres long (as was the case for King Fish II).  The only form of record for such type of vessels could be found in the register which the Permanent Secretary of Ministry of Agro Industry and Fisheries is required to keep in relation to fishing vessels and boats for which a fishing licence has been issued.

2.1.5 This pecularity in the legal framework has resulted in a situation where in Mauritius we have two categories of fishing vessels both involved in deep sea fishing up to Saint Brandon and the banks further away, being followed and subjected to control differently.  In that respect it is appropriate for us to make the following observations:-
· the dispensation with registration for vessels of less than 15 GRT  has led the Director of Shipping to consider that fishing vessels of less than 15 GRT have been excluded from the Merchant Shipping Act and his own purview as the authority endowed with the responsibility of enforcing the provision of the Act;

· none of the provisions of the Merchant Shipping Act are applied to that category of fishing vessels;

· the stand of the Director of Shipping with regard to the application of the Merchant Shipping Act to fishing vessels has been enforced by the decision taken at the end of 1986 not to continue with the practice that prevailed until then for surveyors of the Directorate of Shipping to survey those fishing vessels;

· his explanation for the above decision is that he did not have enough officers to cope with the additional volume of work occasioned by the survey of vessels;

· the responsibility of supervising fishing vessels of less than 15 GRT has thus been left to the Ministry of Agro Industry and Fisheries without the latter having been adequately prepared and equipped beforehand for such a mission in terms of expertise and legal instruments;

· a perusal of the fishing licence issued by the Ministry of Agro Industry and Fisheries reveals that the only conditions imposed are the survey of the vessels for hull and machinery and safety equipment and the provision of radio communication equipment on board and a transponder for the VMS control with the obligation to keep them switched on all through the fishing trip;
· with regard to the surveys, such exercise is now entrusted to freelance surveyors with the norms and standards to apply left to their entire discretion in the absence of any statutory or other legal provisions to that effect;
· for the sake of comparison at the time those vessels were surveyed by officers of the Directorate of Shipping, the surveys were done according to an authoritative checkslist and guidelines devised by this service in accordance with the legal provisions;

· the absence of legal instruments pertaining to the supervision of fishing vessels under 15 GRT has made it difficult, if not impossible, for the Ministry of Agro Industry and Fisheries to ensure that the conditions imposed for radio communication equipment and transponders to be kept switched on are strictly complied with.

2.1.6 We consider that sort of situation to be undesirable and we have the following observations to make with regard to the consequences of the dispensation of regulations afforded  under section 9 of the Merchant Shipping Act:-
· it appears to us that the dispensation in question does no more than allowing the non-registration of fishing vessels under 15GRT with the Director of Shipping; and
· in view of the definition of “ship” and the provisions of section 3 of the Act, it is our view that it is doubtful that the dispensation was meant to exclude any vessel including fishing vessels under 15 GRT from the ambit of the Merchant Shipping Act and ultimately, the supervision and control of the Director of Shipping.

2.1.7 We do appreciate that the Ministry of Agro Industry and Fisheries by imposing the conditions mentioned for the issue of the fishing licence, addressed the problem of supervision of fishing vessels of less of 15 GRT to some extent.  But the fact remains that those conditions imposed may not necessarily be enforceable by virtue of the law.

2.2
Safety, Survey and Manning of fishing vessels 

As already pointed out, a distinction has to be made in the class of fishing vessels between those above and below 15 GRT with regard to the legal framework applicable to them.
The same distinction is reflected in relation to the conditions of safety, survey and manning of this class of vessels.

We need not dwell lengthily on vessels of over 15 GRT.  As a matter of fact these vessels have been maintained within the purview of the Directorate of Shipping and subjected to the well-established and well-defined norms and standards in conformity with the Merchant Shipping Act and other current regulations.  There is thus not much problem with that category of vessels.

The situation is quite different with regard to fishing vessels under 15 GRT since a number of problems and shortcomings have been identified mainly due to the absence of norms and standards.  This situation is indeed a major cause of concern that needs to be seriously addressed to with some urgency.  The fate of the King Fish II and the King Fish V and the recent case of FV Ouma amply justify this “constat”.
2.2.1
Safety Generally
2.2.1
(a)
The evidence gathered during the investigation leads us to the following observations in the first place:-

-
Fishing vessels under 15 GRT can be described as small ocean going fishing vessels ranging between 12 to 24 metres.
· Most of them are made of fibreglass and built without any guarantee that it has been so according to established norms and standards and as to the certification of the builders.  In fact all specifications given by the builders are accepted without any verification.
· In the state we have seen the King Fish II and other similar vessels in the port, they appear to be some sort of relatively sophisticated big pirogues fitted with an engine, navigational equipment, radios, life rafts and provided with cramped sleeping accommodation for the fishermen.
· Such vessels are most of the time entrusted to an experienced fishermen who feels confident enough to take charge or a seaman without any certificate of competence issued after a formal training.  He together with a mechanic form the crew.
· That sort of vessels , so manned, are regularly engaged in an activity exposed to the dangers and perils of the high seas giving rise to the risk of dramatic consequences like those experienced by the King Fish II and King Fish V.
· Despite past and recent events involving fishing vessels of less than 15 GRT,  it would appear that the question of their safety has not been sufficiently and adequately addressed to so far.
· The best illustration of this is the fact that they have been removed from the purview of the Directorate of Shipping where they benefited the supervision of suitably qualified and experienced experts.

· The owners also seem to show less concern about the safety of their vessels.  Their interest is limited to ensuring that the conditions of a fishing licence are satisfied and their vessels are able to put to sea for their fishing activities.  It is significant to note that they all seemed to hide behind the principle that at sea the skipper is wholly responsible for everything to claim immunity for whatever happens at sea.
· Ascertainment of the seaworthiness of those vessels and their safety at sea seems to be limited to the yearly surveys of the hull, machinery and safety equipment and the certificates issued in relation thereto.

· None of the surveyors seemed to consider the fitness of the vessels for the intended purpose of fishing in the high seas away from the main land as being a criterion for certifying their seaworthiness.  This is an issue which in our view ought to be of material consideration in allowing these vessels to sail as evidenced by recent events.
· The supervision of fishing vessels under 15 GRT has been left entirely to the responsibility of the Ministry of Agro Industry and Fisheries, despite the fact that this is not its mission.  It is clear from the provisions of the Fisheries and Marine Resources Act that this Ministry is vested with the responsibility and power to monitor the exploitation of our marine resources, the issue of fishing licences, the registration of those involved in fishing and supervising activities affecting our marine resources for which it is equipped with appropriately qualified personnel.
· The Ministry is empowered to act in conformity with the Fisheries and Marine Resources Act which clearly does not provide for the norms and standards directly concerned with the safety of fishing vessels.  Furthermore, it has not the required personnel for that particular purpose.  It has until 2006 relied upon the Directorate of Shipping, which seems to have since then withdrawn all its assistance given so far for the lame reason that it is short of staff.
2.2.1
(b)
The presence on board of any vessel at sea of a properly qualified personnel is, undisputedly, a key element with regard to safety.  The present situation with regard to the particular issue calls for the following comments:-
· As what is to be found on those vessels, most of the time is a skipper in command and a mechanic, one cannot speak of a proper crew.



Fishermen cannot be considered as being part of the crew.  This is clear from the definition of crew provided under Section 2 of the Merchant Shipping Act.

· The provision of a sufficient number of personnel to constitute a proper crew is rendered difficult by the exiguity of those vessels with most of the time a capacity to carry not more than 15 persons.
· The result is that manning of those vessels is left to the sole responsibility of the single skipper and of a mechanic who as was the case for the King Fish II was acting as fisherman also.  This sort of situation gives rise to a number of problems.

· One wonders what could happen if for one reason or another the skipper is incapacitated while the vessel is at sea. 

Being given that there is only one skipper on board the vessel, the conclusion that we draw, is that the skipper is required to be on stand-by on the vessel every night and day the vessel is at sea all round the clock.  This is a situation which is, apart from being undesirable, impossible for the skipper to sustain.

· We have had no satisfactory answer as to our query of the measures provided in case something happens to the skipper and at the time the skipper has to be relieved to allow him to rest, as could be expected.  We have been made to understand at some stage that one of the most experienced fishermen who can hold the command would take over from the skipper.  This is indeed an undesirable risky situation.
· The result is that fishing vessels of less than 15 GRT are undermanned to the extent of jeopardizing their safety.

2.2.1
(c)
With regard to safety, we have also noted the absence of any safety manual or protocol in relation to safety on board those vessels.  There has been no satisfactory evidence of any notices or instructions as to safety for the intention of the crew and fishermen.  There is also no evidence of any drill being carried out at any time in relation to safety action and evacuation of the vessels in case of emergency.


Life jackets, flares and life rafts are provided but nothing to show that the crew as well as the fishermen have been familiarised with the methods of using them.

2.2.1
(d)
The living conditions on board these vessels leave much to be desired and constitute a threat to safety.  Being given their exiguity, a small wheel house, sleeping quarters capable of accommodating the number of superimposed bunks required for the men, a small corner for keeping the strict minimum of appliances and utensils for cooking and a toilet are provided.



The health and safety hazards linked with the proximity of those units and their exiguity are obvious and indeed present a situation of risks to both the safety of the vessel and the men onboard.

· This is an issue which is to say the least is not looked into by the surveyors.  Their conduct is not understandable since according to the checklists provided by the surveyors of the Directorate of Shipping submitted to the Court, in surveying ships, there are certain items they have to assess which are linked with living conditions.
· The result is that for 12 days fishermen are made to live in cramped conditions with all the hazards to their health and safety linked with such conditions.
The foregoing observations reveal that the safety of ocean going fishing vessels of less than 15 GRT and the living conditions on board is indeed a real problem which has to be looked at urgently.

2.2.1
(e)
In fact, the dangers and perils of offshore fishing on small fishing vessels cannot be underestimated.  The number of casualties experienced so far is evidence that fishing offshore is one of the most dangerous occupations, specially, during the cyclonic season.  In this respect, it is to be observed that a lot of factors impact on the safety and security aspects on board, and some of the main factors are as follows:-

-
the absence of construction norms and standards to ensure the fitness of those vessels for use for fishing for a number of days on the high seas far off the main land;
· the fact that those vessels are undermanned both in terms of the composition of the crew and the number of the personnel forming the crew;
· the problems linked with the absence of adequate and relevant health and safety norms and standards; 
· human error, which it has been determined is the cause of casualties at sea, as it has been the case for the King Fish II and the King Fish V; and

· the failure of the human factor has been found to be linked with inadequate training, lack of experience and skills, restlessness, under manning and fatigue.

2.2.1
(f)
At this juncture and before moving on to recommendations proper, it is appropriate to recall certain aspects of offshore fishing on board vessels of less than 15 GRT as these aspects cannot be overlooked in considering the best methods that can effectively ensure the safety of both fishermen and vessels.

· The development of small ocean going fishing vessels, which has taken place during the last 15 to 20 years, reflects an evolution from the traditional artisanal fishing within the lagoon and near shore by pirogues.

· It has turned out to be an affordable line of business as it does not need at the beginning the large capital outlay required for the large ocean going steel vessels and its development has been favoured by the flexibility with regard to the qualification of skippers and the requirements of surveys due to the absence of regulations.
· The facility with which one can determine a ship’s position today has been also a determining factor as to the development of such activity.
· The economic role of ocean going vessels as an integral part of the whole fishing industry cannot also be overlooked.  It is undeniable, despite its problem, that offshore fishing activity is providing employment to a significant number of fishermen when more and more it is felt that lagoonal and near shore fishing is becoming difficult and unlucrative.  This economic sector assumes all its importance in the wake of the avowed policy of making Mauritius the fishing hub of the region.
· It can be hardly disputed that any action or measures taken with regard to offshore fishing activities on board small fishing vessels, should be in line with and conducive to the sustainability and development of such activity.

Having said all this, we may now move on to our recommendations on this particular issue of safety of fishing vessels.
2.2.2 Recommendations
2.2.2
(a)
As we have not been convinced of the interpretation of the law adopted by the authorities to exclude fishing vessels from the purview of the Merchant Shipping Act, we recommend that the matter be reviewed with the assistance of the competent authorities in the light of the specific observations made on this point and that regulations be made setting down stringent rules ensuring norms of safety as is the case for other classes of vessels.


-
We have been made to understand that it is intended to exclude vessels of less than 24 metres from the purview of the Directorate of Shipping.  In view of the experience with fishing vessels of less than 24 metres resulting from a similar move, it is highly recommended that the matter be reconsidered before a final decision is taken.
· In case such a move is maintained, appropriate measures should be taken to ensure that the same standard and quality of surveys and control presently afforded by the Directorate of Shipping be applied to the vessels concerned.
· With regard to the design, construction and equipment of fishing vessels of 12 metres and less than 24 metres, we draw the attention of the authorities to existing FAO, ILO and IMO guidelines in respect of those vessels.  These guidelines have been approved at the 79th Session of the IMO Maritime Safety Committee in 2004.

· In recommending that norms and standards be formulated with regard to the design and construction of vessels of less than 24 metres, we recommend that the guidelines found in the international instrument referred to above be followed and applied in so far as they are suitable and practicable in regard to the local context.

2.2.2 (b)
Still with a view to improve the present situation and ensure better conditions of safety, we further recommend the following:-

(i) Appropriate measures be taken so that the compulsory yearly survey of vessels be done in accordance with well defined rules and regulations.

(ii) The skippers being the ones who sail on board those vessels and thus the ones most conversant with them, should be made to be totally implicated in the seaworthiness and safety aspects.  They should be called upon to play a very important role in taking preventive action and thus help in the reduction of the occurrence of accidents.
(iii) One of the means that we specifically recommend is a good system of logging and reporting of defects and malfunctions for the skippers, as it has arisen out of this investigation that such a system is totally absent in the present circumstances.

(iv) There need to be also a more meaningful role on the part of the owners with regard to safety aspects.  They should thus be encouraged to get involved beyond the mere fulfilling of their obligations to ensure that their vessels are subjected to the compulsory annual surveys and the provision of an insurance cover as it appears to be the case now.
(v) An increased responsibility in the logging and reporting system suggested and the obligation to take remedial action when required would certainly help in bringing the owners in a more active involvement in the safety of their fishing vessels.

(vi) Meaningful involvement of owners in the safety of the fishing vessels can also be achieved by imposing on them the duty and obligation to guarantee and protect the health and safety of their employees including fishermen, albeit the fact that the latter category of persons are most of the time employed on contracts of short term duration.

(vii) In relation to the above existing rules as imposed by legislation pertaining to the health and safety and welfare of workers may provide a useful reference.

(viii) Owners should be further made to ensure that appropriate formal instructions be given to skippers and mechanics, who are the key personnel of those vessels, as to their responsibilities on board in relation to safety and the emergency measures that ought to be resorted to in given circumstances in order to avoid casualties both in terms of loss of life and vessel.
(ix) Formal instructions should also be provided to the skippers to ensure that fishermen taken on board are aware of the actions that have to be taken and the use of the means available for their own safety and rescue in case of any emergency or occurrence.

(x) We do realize the need for the owners and skippers to be accompanied by the appropriate authorities to achieve the best conditions of safety necessary for harmonious development of the activity concerned.

(xi) In that context, we suggest that a standing Committee consisting of owners, skippers, Health and Labour Inspectors, surveyors, representatives of fishermen, Directorate of Shipping and other stakeholders concerned with the specific issue of safety of fishing vessels be set up to review regularly the situation and recommend corrective actions whenever required.

2.3
Communication 

Although communication is part and parcel of the safety aspect, its relative importance to fishing on high seas requires that a whole section be devoted to it. 
2.3.1
(a)
With regard to the situation of communication with fishing vessels, we have the following observations to make:-


-
We have noted that most of the fishing vessels, as was the case for the King Fish II and King Fish V, are equipped with the minimum radio equipment that could be expected, namely, VHF (Very High Frequency) and High Frequency Single Side Band Radio (SSB).  The VHF radios allow line of sight communication with ranges of up to 20/25 miles while SSBs are for long distance communication capable of covering Nazareth, and in good propagation conditions, even the Saya de Malha Banks.

· Although there is no regulation concerning fishing vessels of less than 15 GRT, when issuing fishing licences, the Ministry of Agro Industry and Fisheries specifies as regards radio communication that “2182 and all frequencies to 8 mega” should be used.  This purports to the use of an  SSB able to broadcast on the frequencies of 2182 kilohertz (Distress frequency) and up to 8000 kilohertz.
· The licence further requires that the radio must be switched on throughout the trip and that calls from Port Louis Harbour Radio be regularly attended to.
Apart from receiving weather forecasts and calling for assistance in emergencies through the Harbour Radio, these equipments are also used for communication with other vessels and more importantly with their owners through other shore based radio stations. 
· However, despite its importance, it is to be deplored that the condition imposed on skippers to switch on their radios by the fishing licences is not strictly complied with.

· The absence of acknowledgment of messages communicated by Harbour Radio and the recurrent loss of contact which we believe is done on purpose at times seems to be not a matter of serious concern by the authorities.
· We have been made to understand that there are a number of reasons for loss of communication such as the skippers are too busy to answer the calls of the Harbour Radio especially when there is no emergency; the skippers may have had earlier radio contact with their owners through their own ships; technical problems with their radios and climatic conditions affecting wave propagation specially on very small ships sited low on the water.
· Communication with vessels at sea is offered by the Harbour Radio, and the Mauritius Radio Station run by the Mauritius Telecom at Cassis as a Coast Radio Station.  The Coast Guard also runs a Coast Radio Station but not specifically for the purpose of communication with fishing vessels at sea.

· The Harbour Radio is licensed to operate as a Port Station for the purpose of serving the needs of the port exclusively.  However, it is not confined to that role in as much as it stems from the evidence that it serves as the official link between fishing vessels and the various authorities ashore when the fishing vessels are at sea.  It thus routinely calls the vessels on an individual basis after the broadcast of the shipping bulletin at 08.00 hours and 18.00 hours daily.  These calls are usually followed by a short exchange with each vessel when the quality of reception, the situation of the vessel and the position on board are ascertained.
· The service provided to fishing vessels by the Harbour Radio is over and above its tasks of being the interface between ships within the port area and the various stakeholders ashore and being the nodal point for any emergency in the port area.
· A Coastal Radio Station is defined as a maritime radio station situated onshore which monitors radio distress frequencies and relays ship-to-ship and ship to land communications.
2.3.1 (b)
As matters stand, the Mauritius Radio Station operated by the Mauritius Telecom is not playing its role fully as a Coastal Radio Station in relation to fishing vessels, and this, for a number of reasons:-

(i) its equipment is limited to VHF, NAVTEX and Digital Selective Calling (DSC) in the medium frequency.

(ii) The DSC is basically a paging system that is used to operate distress alerts sent over VHF, MF and HF radio frequencies.

(iii) The Mauritius Radio Station is operating on the 2182 khz frequency only which is not one of the internationally MF/HF frequencies for DSC.
(iv) To be able to trigger on alerts at the Mauritius Radio Station, fishing vessels must be within the range of the MF equipment, fitted with a dedicated DSC equipment which is not the case at present.

(v) The range that the station could cover is in practice 150 nautical miles, that is, Area A2 according to the Global Maritime Distress Safety System (GMDSS).

(vi) As small fishing vessels carry VHF sets and SSB which can operate up to 8000 khz, once beyond 150 nautical miles, in sea area A3 where most of the fishing grounds are sited, the Mauritius Radio Station is practically of no use to them.

(vii) In addition to the above we note that the mindset prevailing at the Mauritius Radio Station is also not conducive to an improvement of this situation with regard to its usefulness to fishing vessels as revealed by the testimony of its Technical Manager who stated: “Mauritius Radio Service is a sort of communication station and we transmit messages that we receive either from the Ministry or from the Meteorological Station or even the Coast Guard.  Our function is mainly to transmit and receive messages. We do not deal with ships:

(viii)
But it is apposite to point out the Ministry of Public Infrastructure, Land Transport and Shipping, has already taken remedial action and an HF service is now in the process of implementation.  The necessary equipment we were told, would be installed at the end of 2007.

2.3.1 (c)
The Vessel Monitoring System (VMS) which is required on board fishing vessels and which has to be switched on during the trip is not in itself a means of communication in the proper sense or a safety equipment.
· The VMS is an automatic system continuously broadcasting the position of vessels at regular intervals.  Its only purpose is for the recording of positions of the vessel during a fishing campaign.  As such it can only be a useful means of tracing out the position of the ship in case radio communication is lost.
· It is understood from the questioning of the skippers that the system is very often switched off in order not to reveal position of catch areas of the vessels.

· As for the owners, we have been told that most of them do not operate any sort of radio station onshore for direct communications with their vessels at sea.  Communication is maintained through the Harbour Radio or through the radios found on board their vessels in the harbour.

2.3.2
Recommendations

In view of the state of affairs with regard to communication we make the following recommendations:-


(a)
The creation of a communication service fully dedicated to the fishing fleet as this is in our view an urgent necessity for safety and commercial reasons.
(b) To solve the problem of inability of fishing vessels to get their message across because of unfavourable weather conditions and bad propagation characteristics, it is recommended that an automatic relay station be installed on Saint Brandon Island with a view to boost the signals from the vessels as it has been the case in UK for the distant water fishing fleet.
(c) As it is meaningless to have on board fishing vessels proper communications equipment where the skipper is not able to use or cannot understand and interpret messages received, it is recommended that skippers be trained in the use of communication equipment and the interpretation of messages especially, meteorological information.

(d) A situation has resulted from the fact that there is no obligation for GMDSS equipped ships to listen on 2182 khz and the decision of the IMO to postpone cessation of VHF listening watch on board ships.  This situation has resulted in the absence of direct communications between GMDSS and non-GMDSS vessels outside VHF range.

(e) In order to remedy the situation described above, it is recommended that the authorities consider requiring fishing vessels to be equipped with Emergency Position Indicating Radio Beacon (EPIRB) and have a Search and Rescue Radar Transponder (SART) on board.

(f) It is also recommended that the authorities consider the possibility of requiring owners of fishing vessels to operate under strict conditions appropriate radio equipment onshore in order to establish direct communication with their vessels so as to obtain first hand information as to the position of their vessels and the situation on board.
2.4.1
Survey of fishing vessels

According to the Director of Shipping, there are no regulatory norms relating to the survey of fishing vessels under 15 GRT.  His opinion stems from the interpretation of the fact that such vessels are by virtue of Section 9(2) of the Merchant Shipping Act dispensed with registration with him.  We have already commented on this opinion.
Be that as it may despite the stand of the Director of Shipping, fishing vessels of under 15 GRT have been regularly surveyed by surveyors of the Directorate of Shipping until September 2006, when the Ministry of Agro Industry and Fisheries was advised to take over such exercise.
2.4.2 The Ministry of Agro Industry and Fisheries was advised at the same time to carry out a comprehensive review of the regulations norms, standards pertaining to safety and security of fishing vessels of less than 24 metres in anticipation of the move to exclude vessels of that length as from the purview of the Merchant Shipping Act and to establish norms and codes of practice and the necessary mechanisms and structures for the conduct of comprehensive surveys.
At the time of the investigation nothing concrete in that respect had been done.

The Ministry of Agro Industry and Fisheries being saddled overnight with that huge responsibility of formulating norms, regulations, standards and procedures for survey, where it had no expertise for such exercise had to resort to private surveyors in order to survey fishing vessels of less than 15 GRT for the grant of their annual fishing licences.

In order to facilitate the task of the Ministry of Agro Industry and Fisheries, the Director of Shipping made available a list of three engineer surveyors who could carry out the surveys of Hull and Machinery.

But the Ministry of Agro Industry and Fisheries requested that fishing vessels be surveyed for both Hull and Machinery and Safety Equipment, which required two different skills, namely, a nautical surveyor and an engineer surveyor.

This distinction is applied by the Directorate of Shipping since, as provided by the Merchant Shipping Act, two different certificates for the Hull and Machinery and Safety Equipment are required after proper surveys by two different surveyors.
It is noted that the surveyors of the Directorate of Shipping, palliated the absence of norms and regulations, by applying to vessels of less than 15 GRT existing regulations and provisions as applicable to other classes of vessels at the time their services were afforded to fishing vessels.
2.4.3 Contrary to what has been observed above, the evidence adduced during the investigation reveals that both surveys have been entrusted to a single engineer/surveyor, after the officers of the Directorate of Shipping ceased to provide their services.  The said surveyor being retained and remunerated by the owners without the Ministry of Agro Industry and Fisheries being involved.  The certificates issued following such surveys have been invariably accepted by the Ministry of Agro Industry and Fisheries without any control in the process of renewing fishing licences.

In the case of the King Fish V, the methods of the surveyor call for a few comments:-

(i) He did not work according to specific guidelines, instead he made his own checklists.

(ii) Such method is highly subjective as it depends on his integrity and experience.

(iii) It has been noted that most of the time the surveyor was left to himself without a technical and knowledgeable person representing the owner accompanying him.

(iv) Deficiencies noted were communicated verbally to the owners.


(v)
There is also no systematic record keeping of deficiencies noted, remedial action suggested and taken by both the owners and the surveyors.

-
However, it is appropriate to observe that despite its shortcomings, the methods applied have nevertheless helped in maintaining a certain standard in the small fishing vessels and brought a measure of control involving experienced engineers.
2.4.4 As matters stand, the surveys are meant essentially to ascertain that the hull and machinery are in good running conditions and that the vessel is equipped with enough safety equipment.

-
Other matters which in our view need to be taken into account for ensuring the best in relation to safety are not concerned by the surveys.  For example, amenities required for life on board like sleeping accommodation, cooking arrangements, sanitary arrangements are not considered to be matters relevant to seaworthiness.


-
In fact none of the surveyors were prepared to confirm that the two survey certificates are sufficient and conclusive proof of seaworthiness for the intended purpose of the vessels.

2.4.5 Again as matters stand, the situation is such that two categories of vessels used for deep-sea fishing in the same conditions of danger and peril are being treated differently with regard to survey to ascertain their navigability.  This is to say the least a very odd situation.

2.4.6 The absence of the involvement of skippers and mechanics with the surveys on board is a matter to be deplored.  This is mainly due to the informal nature of employment on board those fishing vessels.

-
As they are the ones who sail on board those vessels and are thus conversant with them and their deficiencies once at sea, they should have been involved in the surveys by for example making available to the surveyors a record of deficiencies and occurrences involving those items covered by the surveys.
2.5
Recommendations

In the light of the foregoing observations, we have the following recommendations to make:-


(i)
If the practice of having recourse to private surveyors is to be continued, there should be established an official list of private surveyors for each of the Hull and Machinery Certificate and Safety Equipment.

(ii)
The list is to be placed under the control of the Ministry of Agro Industry and Fisheries who would be the authority to designate the surveyor to carry out any survey upon application by the owner.

(iii)
The surveyors should be answerable to the Ministry of Agro Industry and Fisheries only and their reports submitted directly to the Ministry.

(iv)
The reports should include a checklist of all items surveyed, the deficiencies noted for which remedial action has been requested and carried out before the issue of the certificates.

(v)
Formal instructions have to be issued to surveyors as to items to be looked into and which should also include aspects of crew accommodation, communication facilities and  crew’s health and personal safety.
(vi)
Vessels operating beyond coastal limits and staying at sea for a period of several days should be deemed to be deep sea fishing vessels and surveyed as such.

(vii)
The formulation of a formal procedure of recording and reporting of deficiencies by the owners and skippers.

(vii)
Such record of deficiencies during the currency term of a previous certificate ought to be submitted to the surveyors at the time of survey to enable them to ascertain the cause of such deficiencies whether or not they were recurrent and why it was so and assess the remedial action taken.

2.6.1 The Training of Crew 

As already observed, one cannot speak of a crew proper on board of fishing vessels under 15 GRT when the manning of the said vessels is ensured by a skipper and a mechanic only.  Being given the provisions of the Merchant Shipping Act and the purpose of their presence on board fishing vessels, fishermen cannot be assimilated to the crew.

As for the competence of the crew of small fishing vessels so constituted there is no requirement of certification.  Again by virtue of the fact that the vessels are not considered within the purview of the Merchant Shipping Act there is no requirement of a certificated skipper to take  charge of them.

2.6.2
It has been noted during the course of the investigation that in the absence of the requirement of certificated skippers and of any rules for that matter anyone can come and pretend that he is a skipper on board of a small fishing vessels.

The result is that most of the Mauritian skippers presently navigating on board of all small fishing vessels are fishermen who have acquired certain notions of navigation either on their own or from experience at sea and are confident enough to take charge of the small vessels.

In the case of the King Fish II and the King Fish V, it has been ascertained that the paper the skippers W. D. Vesar and J. De Vesar submitted to the owners and the authorities as being their certificate of competency when they sought employment, have never been issued by the Department of Fisheries and Aquatic Resources of Sri Lanka.
2.6.3
We understand that in by-gone days, when navigation was considered as an art, aspiring candidates had to know astronomical navigation with many other subjects such as stability, electronics, meteorology and so on.

It would appear that this is no longer the case in so far as small ocean going fishing vessels is concerned.  There is one explanation for this which lies in the popularisation of navigation with the advent of the Global Positioning System (GPS) which enables the determination of the ship’s position with a certain degree of accuracy by a small computer on board and which can be as small as a hand heed calculator.  This possibility has set free a lot of people who hitherto would not have ventured out of sight of land.

2.6.4
During the course of the investigation it has also been noted that skippers like the skippers of the King Fish II and King Fish V were using way points to navigate their ships and not navigational charts.

The way points system is considered to be unsafe as the skipper has only to know the position of his destination and the GPS will give a course and the distance to reach that point.  The system is safe as long as there is no island or obstacle to go around.

In fact one of the owners who gave evidence discovered in time that the Sri Lankan skipper in command of his ship who could not even read a chart, had set course over a shallow patch.
2.6.5
It has also been noted that in most cases the skippers are on their own when out at sea in command of their vessels without any assistance and second in command.

This is a situation which in our view cannot be allowed to continue.  In that respect we observe that in view of the responsibilities involved in navigating the vessel and attending to various other duties, there is a danger of the skipper not having enough rest periods resulting in the fatigue factor creeping in and affecting his performance.

2.6.6
In fact most of the skippers of small fishing vessels have expressed the wish for some sort of recognition and training by the authorities.

At any rate as both small fishing vessels and big fishing vessels have to face the same set of conditions on the open sea, no distinction in terms of manning should be made as long as they are allowed to fish on the banks.

2.6.7
As far as the availability of training is concerned, it is to be noted that the only institution in Mauritius, namely the Mauritius Maritime Training Academy, providing formal training to seamen caters for skippers, second hands, chief engineers and second engineers sailing on vessels over 15 GRT.

In view of the above, there is a need for some form of formal training for skippers of vessels of less than 15 GRT or at least a means of ascertaining that they hold a certificate and have acquired sufficient knowledge and experience that would satisfy the conditions of safe sailing of the small fishing vessels on the high seas far off the main land.

2.7
Recommendations


Our recommendations as to the training of the crew are as follows:-

(i) The present practice of allowing the manning of small fishing vessels with the strict minimum of one skipper and one mechanic should be urgently reviewed.
(ii) As in the absence of formal training, the competence of skippers is bound to be deficient, the provision of a training programme conducted by the appropriate institution such as the Mauritius Maritime Training Academy or any institution set up for that purpose is necessary.

(iii) The training programme should include in addition to conventional notions of navigation and safety in navigation other associated subjects such as meteorology, stability, chart work and communications.

(iv) Such training programme need to be sanctioned by a recognized certificate of competency guaranteeing the ability of the skipper to properly and safely take command of fishing vessels on ocean going fishing campaigns.

(v) Appropriate measures should be taken for ascertaining the genuiness of certificates produced by foreign skippers recruited and their ability to man fishing vessels in the specific conditions of Mauritian waters.

(vi) It is further strongly recommended that skippers be trained as to the measures of safety required in case of cyclonic conditions and the use of the means of facilitating identification of their position to enable early retrieval and rescue.

(vii) Skippers are to be made aware of the need to keep communication instruments as well as their VMS on board switched on and also abiding to instructions imposed in that respect.
Conditions of work of the fishermen
Although this matter is not part of the terms of reference of the Court, we have deemed it fit to include our observations on this matter for consideration by the authorities as it cannot be said that it is totally irrelevant to safety on board.

As pointed out earlier, the ocean going vessels of less than 15 GRT could be said to be an evolution from traditional lagoonal fishing in small pirogues.  In many instances, the small pirogues are owned by an owner/s who put their craft at the disposal of the fishermen and in return the fishermen sell their catch to the owner/s, which is a system close that of “banyan.”
Practically, the same system is being used on board of all small fishing vessels.  There is no contractual agreement between the owners and the fishermen.  The owners’ objective is to maximize the number of fishing trips of his vessels in a given period of time.  As soon as the catch has been discharged from a previous trip, the owner prepares his vessel for the next trip.  He then informs the skipper who arranges to recruit the fishermen that he will take onboard for the coming trip.
In practice, the skipper selects the fishermen with whom he has had previous experience and whom he knows are good fishermen, thus several fishermen may sail repeatedly with the same skipper.  There is no permanency in the fishermen employment as very often they move from one ship to another.  This situation fosters a sense of insecurity and uncertainty in the life of the fishermen.  A fishing vessel can carry from 6 to 12 or more men onboard depending on accommodation and safety equipment.  To obtain clearance from the Ministry of Agro Industry and Fisheries, the owner has to produce a valid insurance cover for his vessel and the fishermen.  There are no specific requirements as regards the level of coverage of such risks as illness, personal injury, death, wages, loss, damage and unemployment indemnity and so on.  Thus, there can be many variations in the level of coverage from company to company.  We feel that in general the fishermen are not adequately covered by insurance policies.  In the case of King Fish II and King Fish V Vessels, the insurance cover was Rs 100,000 only for loss of life.
In the absence of a formal cadre and clear working conditions, the fishermen are not aware of their rights and remedy.
Space is at a premium onboard, the sleeping accommodation is consequently characterized by its exiguity.  The Court was informed that the Ministries of Labour, Industrial Relations and Employment and the Ministry of Health and Quality of Life carry inspections onboard to inspect fishermen accommodation and other premises but this is not borne out by any record from the owners.

Following the visit the Court made onboard some vessels in the port, it was found that sleeping accommodation varies from ship to ship, it would appear that there is no uniformity in the system.

Once on the fishing ground, fishing activity continues unabated with few breaks depending on the catch.  All efforts are concentrated on maximizing the catch, otherwise, the fishermen will not be adequately remunerated for the trip and in case of no catch, then there will be no payment at all.  In the circumstances, the fishermen are highly motivated, they may forego their sleep in order to increase their catch.  Lack of sleep and fatigue are factors, which could lead to accidents.  This method of remuneration is favourable to the owners as it lowers the risk of a poor campaign.

Occupational safety and health management are unknown subjects on board and the fishermen are not issued with personal protective equipment or given any training in survival at sea in case of an accident.
Final Observations

Before closing our report, we wish to deplore the fact that one of the main components of the stakeholders involved in small fishing vessels namely, the fishermen, did not come forward to give evidence before this Court with regard to any of the terms of reference.  The result is that the Court has been deprived of first hand information about their views and suggestions on the matter considered.

The relatives of some of those who have disappeared with the King Fish II and Kind Fish V made it a point to depose before the Court.  Unfortunately, they all did not come up with matters as to which they were personally aware of and most of the time reported what they had been told.

However, we have to observe that the matters they brought to the attention of the Court were based on hearsay.  Inspite of this we have given sympathetic consideration to them and have taken the pain of bearing them in mind in assessing the first hand evidence available and making our recommendations.

At the end of the day we can assure them that their complaints in as far as they were related to the aspect of safety and the conditions of work of the fishermen have been addressed to and that our recommendations are meant to provide solutions to the problems raised.

	…………….………………………

His Hon. Mr. J. G. B. M. Joseph

Vice-President
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(Chairman)
	………...…………………………..

Captain W. T. C. Wong Chung Toï

(Assessor)
	…………….…………………

Captain Bo Ingvar Ronn

(Assessor)
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