Procurement Policy Office

Directive No. 3

issued pursuant to section 7(b) of the Public Procurement Act

Determination of Responsiveness of bids

1.
Public bodies are hereby requested to follow the guidelines provided hereunder for the determination of the responsiveness of bids.

Preamble

2.
Evaluation of Bids have to be conducted as per the process specified in the Instructions contained in Bidding Documents. For ease of reference, the typical clauses relating to Evaluation of Bids, as contained in the Standard Bidding Document for Procurement of Works for values up to Rs. 400m, are reproduced hereunder. Similar clauses and the same evaluation principles apply to the other SBDs as well.  

(i) Documents comprising the bid:




ITB 11.1:
The Bid shall comprise the following:

(a) Letter of Bid;

(b) completed Schedules, in accordance with ITB 12 and 14, or as stipulated in the BDS;

(c)
Bid Security or Bid Securing Declaration, in accordance with ITB 19;

(d) alternative bids, at Bidder’s option and if permissible, in accordance with ITB 13;

(e) written confirmation authorizing the signatory of the Bid to commit the Bidder, in accordance with ITB 20.2;

(f) documentary evidence in accordance with ITB 17 establishing the Bidder’s qualifications to perform the contract; 

(g) Technical Proposal in accordance with ITB 16;

(h) in the case of a bid submitted by a joint venture (JV), the  JV agreement, or letter of intent to enter into a JV including a draft agreement, indicating at least the parts of the Works to be executed by the respective partners; and 


any other document required in the BDS.

(ii) Clarifications of Bids


ITB 27.1:
If a Bidder does not provide clarifications of its bid by the date and time set in the Employer’s request for clarification, its bid may be rejected.
(iii) Deviations, Reservations and Omissions

ITB 28.1:
During the evaluation of bids, the following definitions apply:

(a)
“Deviation” is a departure from the requirements specified in the Bidding Document;

(b)
“Reservation” is the setting of limiting conditions or withholding from complete acceptance of the requirements specified in the Bidding Document; and

(c)
“Omission” is the failure to submit part or all of the information or documentation required in the Bidding Document.
(iv) Determination of Responsiveness

ITB 29.1: 
The Employer’s determination of a bid’s responsiveness is to be based on the contents of the bid itself, as defined in ITB11.
ITB 29.2:
A substantially responsive bid is one that meets the requirements of the Bidding Document without material deviation, reservation, or omission. A material deviation, reservation, or omission is one that,


(a)
if accepted, would:

(i)
affect in any substantial way the scope, quality, or performance of the Works specified in the Contract; or

(ii)
limit in any substantial way, inconsistent with the Bidding Document, the Employer’s rights or the Bidder’s obligations under the proposed Contract; or

(b)
if rectified, would unfairly affect the competitive position of other Bidders presenting substantially responsive bids.

ITB 29.3
The Employer shall examine the technical aspects of the bid submitted in accordance with ITB 16, Technical Proposal, in particular, to confirm that all requirements of Section 6 (Employer’s Requirements) have been met without any material deviation, reservation or omission.

ITB 29.4
If a bid is not substantially responsive to the requirements of the Bidding Document, it shall be rejected by the Employer and may not subsequently be made responsive by correction of the material deviation, reservation, or omission. 
(v) Nonconformities, Errors and Omissions

ITB 30.1
If a bid is not substantially responsive to the requirements of the Bidding Document, it shall be rejected by the Employer and may not subsequently be made responsive by correction of the material deviation, reservation, or omission.

ITB 30.2
Provided that a bid is substantially responsive, the Employer may request that the Bidder submit the necessary information or documentation, within a reasonable period of time, to rectify nonmaterial nonconformities in the bid related to documentation requirements. Requesting information or documentation on such nonconformities shall not be related to any aspect of the price of the bid. Failure of the Bidder to comply with the request may result in the rejection of its bid.

ITB 30.3
Provided that a bid is substantially responsive, the Employer shall rectify quantifiable nonmaterial nonconformities related to the Bid Price.  To this effect, the Bid Price may be adjusted, for comparison
purposes only, to reflect the price of a missing or 
non-conforming item or component. The adjustment shall be made using the methods indicated in Section III (Evaluation and Qualification Criteria).

3
ITB 11.1 makes it an obligation on the part of Bidders to submit along with their bids the documents listed therein. If this clause is read in isolation, a bid may be declared incomplete and therefore not responsive for non-submission of anyone of the documents. This may not be correct esp. if the bid is substantially responsive and the omission is a non-material nonconformity, as ITB 30.2 allows the Bidder to rectify the omission in such circumstances.

4
In applying clause ITB 29.2 referred to above, the determination of Responsiveness of Bids finally rests upon the interpretation of material deviation, reservation and omission. Experience has shown that whilst material deviation and reservation as defined above are applied without ambiguity, there is a need to define material omission in respect of required documents.

5
Legal advice obtained by the Procurement Policy Office has confirmed that non-submission of factual documents and information like trade license or contractor’s permit that is, documents and information which cannot be tampered with, are non-material omissions. Accordingly, and in-keeping with the provisions under ITB 29.2 (b), it becomes equally important to establish what are those missing documents that, if rectified, “would unfairly affect the competitive position of other Bidders presenting substantially responsive bids”.

Guidelines for the determination of responsiveness of bids

(i) The scrutiny of bids for substantial responsiveness to the provisions of the bidding documents is one of the most important aspects of the evaluation of bids. A bid is considered substantially responsive if it does not contain any "Major Deviation/Omission" from the bidding documents or conditions which cannot be determined reasonably in terms of monetary value for financial adjustment. A major deviation/omission is one which (a) has an effect on the validity of the bid; or (b) has been specified in the bidding documents as grounds for rejection of the bid; or (c) is a deviation from the commercial terms or the technical specifications in the bidding documents whose effect on the bid price is substantial but cannot be given a monetary value. The purpose of the exercise is to reject bids which are not substantially responsive to major commercial and technical requirements. 
(ii) The information contained in the Record of Bid Opening needs to be supplemented with the actual bid evaluation and comparison of bid prices. Therefore, it will be necessary to prepare the Table of Bidders and Bid Prices setting out details such as different items, sections, schedules, and packages for detailed comparison. Firstly, the bids should be examined for arithmetical errors, and the errors, if any, should be corrected as specified in the bidding documents. The bidders must accept the corrections of arithmetical errors in accordance with the bidding documents. If a bidder refuses to accept the corrections of errors calculated in accordance with the provisions of the bidding documents, its bid shall be rejected and its bid security shall be forfeited. 

(iii) Since bids may have been received from different countries involving different currencies, it is necessary to convert all bid prices to the specified currency for bid comparison. The rates of exchange used should be in accordance with the provisions of the bidding documents. Preferably the bids should be arranged in the order of ascending price. 

(iv) All bids must be checked for substantial responsiveness to the commercial terms and conditions of the bidding documents. Examples of nonconformance to commercial terms and conditions, which are justifiable grounds for rejection of a bid, are:

(a) failure to sign the Bid Form and Price Schedules by the authorized signatory or signatories; 

(b) failure of bidder to satisfy eligibility requirements, (i.e., bidder is not from an eligible source country or has been debarred or disqualified by the Procurement Policy Office for award of any public contract);

(c) failure to submit an original bid;

(d) failure to submit an original bid security as specified in the bidding documents (i.e  the bid security is valid for a shorter period or lower amount); 

(e) failure to satisfy the bid validity period (i.e., the bid validity period is shorter than specified in the bidding documents; 

(f) inability to meet the critical delivery schedule or work schedule clearly specified in the bidding documents, where such schedule is a crucial condition with which bidders must comply; 

(g) failure by manufacturer or supplier, or both, to comply with minimum experience criteria as specified in the bidding documents; 

(h) conditional bids, i.e., conditions in a bid which limit the bidder's responsibility to accept an award (e.g., acceptance of the award is subject to government's approval for export, prior sale or availability of critical material available in the market, or a bid submitted with a price escalation condition when a fixed price bid is specified, or qualifications to the Conditions of Contract); 

(i) bid prices in Mauritian Rupees based on specified exchange rate(s) shall be considered as Fixed Prices. Such prices shall be adjusted upwards or downwards only for fluctuations in exchange rate(s), if these provisions are incorporated in the bidding documents;
(j) inability to accept the price adjustment formulae of the bidding documents; 

(k) failure to submit major supporting documents required by the bidding documents to determine substantial responsiveness of a bid (e.g: (i) evidence of authorization for the signatory to sign the bid on behalf of the company, where applicable; (ii) evidence of adequacy of working capital if so required in the bidding document, (iii) proposals for sub-contracting more than a set percentage of the Contract Price etc...

(v) The following shall be considered as minor omissions: (i) non-submission of documents related to qualifications, experience and eligibility; (ii) accreditation certificates, licenses and permit to conduct business; (iii) list of equipments to be mobilized, (iv) Financial statements or Audited Accounts as applicable, (v) information regarding litigation, (vi) total monetary value of works performed in the past, and (vi) details of type of works, etc…. 

(vi) All bids must be checked for substantial responsiveness to the technical requirements of the bidding documents. Examples of nonconformance to technical requirements, which are justifiable grounds for rejection of a bid, are as follows: 

(a) failure to bid for the required scope of work (e.g., for the entire works or a complete package or a complete schedule) as instructed in the bidding documents and where failure to do so has been indicated as unacceptable;

(b) failure  to quote for a major item in the package;

(c) failure to meet major technical requirements (e.g., offering completely different types specified, plant capacity well below the minimum specified, equipment not able to perform the basic functions for which it is intended, etc); 

(d) failure to submit type-test reports for critical equipment, as clearly specified in the bidding documents. 


In respect of type-test reports, the provisions below are to be followed: 

· Equipment which has never been tested for critical performance by an independent and well known testing laboratory shall not be accepted. 

· In such cases, a promise or agreement by a bidder to have the equipment tested after award of a contract is not acceptable. However, major equipment suppliers normally conduct the type tests in their own laboratories. The Public Body may accept such test certificates (a) if the testing laboratory, has ISO 9000 (or its equivalent) series certification, or (b) the tests have been witnessed by technically qualified representatives of earlier clients or purchasers.

· Test reports to be acceptable must be related directly to the equipment offered. Test reports for a higher class of equipment are acceptable with a commitment to perform the type test on the particular equipment after the contract is awarded. Reports of critical tests conducted earlier than the date specified in the specifications should not be accepted. 

· Failure to submit some type-test reports with a bid need not be considered as a major deviation rendering the bid nonresponsive. A valid test report could be accepted subsequent to the bid closing date unless the bidding document specified otherwise. For complex turnkey contracts, involving the supply of a large quantity of equipment, the critical type-test certificates, if any, should be specified in the bidding documents. For critical equipment, all required test reports must be submitted for assessing the technical acceptance of the bid. For “less than critical” equipment, some flexibility should be allowed, provided it is possible to assess the acceptability of the equipment based on available test reports. 

· Type-test reports of the same or similar equipment manufactured by a licensor or associated companies are only acceptable if they are jointly and severally bound under the contract. 
(vii) If alternative bids are acceptable, the bidding documents shall specify the conditions governing such bids. The methodology of bid evaluation and comparison for alternative bids should be specified clearly in the bidding documents and these alternative bids should be included in the bid evaluation and evaluated as specified in the bidding documents. Where bidding documents are silent in respect of the alternative bids, often, some bidders submit alternative bids in addition to their main bids. In such a case, bid evaluation should be among main bids only to determine the lowest evaluated bidder. If the alternative bid of the lowest evaluated bidder is considered more advantageous than its main bid, such an alternative bid may be accepted. 

In order to ensure that a thorough check of the substantive responsiveness of all bids is carried out, a Table of Substantive Responsiveness to Commercial Terms and Table of Substantive Responsiveness to Technical Requirements should be prepared. The tables should list all major conditions for Commercial Terms and all major conditions for Technical Requirements which the bidders must meet for their bids to be considered substantially responsive. The responsiveness of each bid received should then be checked against this list, and its conformance or partial conformance, or nonconformance to each item should be entered in the tables. Bids which fail to conform to any of the major conditions should normally be considered non-responsive and should be rejected.
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� The guidelines are based on those adopted by the Asian Development Bank
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