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1. Summary

1.1 By virtue of the powrs conferred upon the Executive Director of the Competition
Commission of Mauritius (CCM), under Section 51 ofGbmpetition Act (The Act), the CCM

launched an Investigation on the 2bf December 2009 into the possible existence of a
collusive agreement by Travel Agents in Mauritius to fix the service fee they charge.

1.2 This report is in pursuance witBection 5122 ¥ ¢ KS ! Ot x 4KAOK adAlLl
completion of an investigation, the Executive Director shall submit his report on the
Ay@SadAaaraarazy G2 GKS /2YYAaaArzyoé

13 ¢KS //a LINRPRdAzOSR | {GFGSYSyldh 2F [MmadeSa 2y
2010, afterwhich information gathering and data analysis continued.

1.4 A Provisional Report was issuett 15" June 2010and sent torelevant parties in
accordance with provisions of Section 14 of the CCM Guidelines on Rules of Procedures.

1.5 The parties were given the pprtunity to comment on both the Statement of Issues
and the Provisional Report. Comments received from the parties are in Settdrthis
report.

1.6 From the infornation gatheredduring the Investigationit appearsthat there is a
collusive agreemerthietween the Mauritius Association of IATA Travel Agents (MAITA) and Air
Mauritius Ltd.(Air Mauritius) to fix the service fedevel to becharged to clients orickets
issuedin Mauritiusfor travel on Air Mauritius flights

1.7 There is evidence of communication between MAITA and Air Mauritius to fix the level of
service feeSuch communicationsn price coordinatiorare consideredcollusive,n breachof
Sectiord1 of the Act

1.8 Even thoughhese communicationsook place prior to the establishment of the Aute
find that acollusive agreemenetween MAITA and Air Mauritidgas continued to exist after
the introduction of the Act and has continuing effects on the marKéiis continued conduct
or concerted practice is considered to be a breach of Section 41 of the Act.

1.9 The Act provides that the Commission may give appropriate directions to enterprise(s)
to cease them from being a party to the agreement. In relation tausole agreementshe
Commission can also impose financial penalties on the enterprise(s).

1.10 ThisFinalReport isintendedto set out the findings of the investigaticend to give an
explanation of the reasons for the findings.
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1.11 1t is up to the Commissionen® decide whether any breach of the Act has been
committed and to determine any penalti@sd/or directions.
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2. Background

The Allegation

2.1 The allegation concerns the possible existence cblausiveagreement amongst travel
agents tofix the levelsof their service fes. Theservice fee is the price charged by Travel
Agents for theeservation bookingand ticket issuingervice they offer.

Key Players in the Travel Agency Sector

2.2 Travel Agents arecompanies providing various services to customeduding the
services of booking, reservation and issuing of tickets for travel in various airline companies.

2.3 Airline companies are those companies that provide air transportation facilities. In
al dzNR G A dza = (0 KrSs At Mauritids2 y I £ ¢  OF NNA S

2.4 Air Mauritius, in additionto being an Airlinecompany, alsassues its own tickets, thus
acting as a Travel Agent.

2.5 The International Air Transport Associmti (IATA is one of the major international

L I @SNB Ay GKS |ANI AYS AY R d#iléadindsewvilSe ained a A 2 Y
A ¥ R dzAAirlN& corapaniesan be member of IATA and Travel Agents can get accredftation

from IATA IATA also offers a system known as the Billing and Settlement Plan, whidh is

system to facilitate selling, reportingy R NB Y A (i (i A Yal TravdNRgorBsRdeNSBel ¢
accredited by the IATA. IATA acts as a hub for airline companies and travel agents.

2.6 Although there are about 150 travel agentsMauritiug only some 44 are accreditdxy

the IATA. Moreover, only travelgents who are accredited by the IATA can issue tickets for
Air Mauritiusseats. Non-IATA travel agentsnust buy tickets on behalf of consumers from
IATA accredited Travel Agents (IATA Travel Agents).

2.7 In the local context, there is the Mauritius Associatiof IATA Travel Agents (MAITA),
which is an association that groups 25 IATA Travel Agents in Mauritius.

2.8 In this Investigation, Travel Agents in Mauritius have been grouped in four categories,
namely, Air Mauritius, MAITA members Travel Agents,-M&TAIATA Travel Agents and

! Source: IATA Website http://www.iata.org/about/Pages/mission.aspx

%In this report when we refer tbATA travel agents or IATA member travel agents we mean IATA Accredited travel
agents

% Source: IATA Website http://www.iata.org/ps/financial services/bsp/Pages/index.aspx
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NonIATA Travel Agents. N@ATA agents are out of the scope of this Investigation since they
do not issue tickets.

History of Service Fee

2.9 Airline companiesused toprovide Travel Agents a commission on thekets they sold
for their airline. The commission was a percentage of thee price However internationally
there has been a general trend fairline companies toremove that commissionbased
systemto move to a service fee system, wherebsavel Agents charge theawn price for
their service

2.10 In the year 2008, Air Mauritius cancelled its commission system and the Service Fee
system was implemented.heservice feecannormallybe determined by agents and they can
decide on their own service fee level.

2.11 Ticketsfor Air Mauritius seats are sold by Travel Agents and Air Mauritius {@etiing,
in effect, as its own travel agent)

2.12 Atypicalair ticketQa  MWiN@ol5it of thefare (the amount paid to theairline), taxes
service feeand VAT onthe service fee

2.13 Whenthe service fee was introducedhere was an article in the presghich read as
follows:

(a) G! ANJ al dzNR G A dz&
foy OiA2zy RS fI RS&EGAYIGAZ2Y® [2AYy RQSGNB
agencesRS @2el 3S&a RQILILI AljdzSNI f A6NBYSy

Sy NB G2d¥ Re. §5R & Rst £080, énl dzE

Cependant, La Mauritius Association of IATA Travel Agencies (MAITA) recommande
jdz§ fSa (Gl dzE | FFAOKSE LI NJ ! ANJ al dzNR G A dza
(Source:[ Q9 E tINMBgiil®008ca . Af f SG& RQF@A2YyY Cf 2dz adz

2.14 During the introduction of the servidee a communiqué was made by Air Mauritius
February 20080 all IATA Travel Agents in Mauritius, whereby the serfeeg as will be
charged by Air Mauritiussaatravelagent, wasdisplayed.

215! Ga3INARE 2F (GKS { SNIBAOS TS SashvailableFromoit§ |
website until July 2010 at http://www.airmauritius.com/news%5Cservice fee.pdWe
understand this grid was removed following production of the CCM Provisional Findings.
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Competition Policy Issues

2.16 Concerted practiceto fix pricesamongcompanieswho should be in competitiomill
prevent effective competitionThis may mean thamany consumers will be paying a price
whichis higherthan would be the caskad there been proper competition.

The Competition Act 2007 and CCM Guidelines

2.17 Sectiors 41 to 43 of the Competition A@QOO07 (the Act), prohibitcollusiveagreements
between enterprises.

218{ SOGA2Y nm 2F GKS ! OG0 LINRPKAOAG&A dal ANBSYSyi
enterprises that supply goods or services of the same description, or acquire goods or services

of the samedescription, which have the object or effect of significantly preventing, restricting

2NJ RAAG2NIAYy 3T O2YLISUGA G Aaepardgrapht2Kindag be (a orBach-od 2 S |
Section 41 othe Act.

219TKS RS T A ggleéniedlyi the Actis @ wide one amhincludes concerted practice

GKAOK A& RSTFAYSR Ia dal LN OGAOS Ay@2ft gAy3a Oz
falling short of an actual agreement but which nonetheless restricts competition between
GKSYYRSSRET F2N |y | ImabiSrédbived is th&t paBiésiagiveat ad | £ ¢
consensus, an understandiig 2y G KS | OdAaz2ya SIFOK LI NIG& sAff >3

2206 KA& BWARS RSTFAYAGAZY 2F WFIANBSYSyiQ Aa AY
industry participant announced its own pricisfyucture and a significant number of other

industry participants followed, thatould constitute a concerted practice within the meaning

of the Act.

2.21 dThe CCM sets a very high priority on enforcement of the prohibition on collusive
agreements® é

2.22 & t NikifgSnight also take the form of an agreement to restrict price competjtion
instance,competition might be restricted despite the ability to grant discounts or special
deals on a published list price or ruling pfi¢e

* Section 1.9 of the CCMc@Guidelines on Collusive Agreements
® Section 1.1 of the CCM-Buidelines on Collusive Agreements
® Section 2.4 of the CCM-&uidelines on Collusive Agreements
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2.23 dThe fact that a party may dve played only a limited part in the setting up of the
agreement, or may not be fully committed to its implementation, or participated only under
pressure from other parties does not mean that it is not party to the agreefdeat

2.24 oRecommendations of a &de association in relation to price, or collective pifiséng
or price coordination of any product might be considered to be price fixing, regardless of the
form it take$® ¢

2.25 Price-fixing agreements need not be followedmpletelyin order to constitutea breach
of the Act. It is enough that they have the object or effect of distorting competition, for
example by influencing the prices charged.

Experience of other Competition Authorities®

2.26 Prohibition of collusive pricéxing is an almost universal feae of competition law
worldwide. Details vary. For example, unlike Mauritius many jurisdictions provide for
criminal sanctionsincluding imprisonmentagainst individual executives who conclude or
follow pricefixing agreements. However, overall theprioach to detectingand assessing
price-fixing agreements is much the same: such agreements are prohibited, with few if any
exceptions.

2.27 Trade associations have frequently been implicated in ginéeg agreements. We
provide some illustrative exampleglow, from other jurisdictions.

2.28 There has been a similar case in Singafforehereby thelnstitute of Estate Agents

(IEA) sought guidance as to whether it3dz6 f A 8 KSR & € %8 dikelyDtdzledkistt A v S &
competition. The @mpetition Commission of Singape decided that although the price
NEO2YYSYRIUOA2Y g1 a y20 0AYRAYISZ AG RAR LINRBJA
the Competition Commission of Singapaevised the IEA to remove its recommendation on

fee and fee structure.

" Section 1.10 of the CCM-Buidelines on Collusivgreements

8 Section 2.5 of the CCM-3Guidelines on Collusivegreements

°The cases cited in this section are provided as guidance only and should in no circumstances be construed as
being precedents on which the CCM will base itself. The CCM follows the Competition Act 2007 and CCM
guidelines and considers each case on its#jeefacts and merits before formulating any conclusions in its final
report.

19 http://app.casebank.ccs.gov.sg/case advises.aspx
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2.29 In 2001, the Exopean Commissidn found that DaimlefBenz had breached Article 81
(prohibiting cartels), referring to an agreement between MerceBesiz Belgium and the

Belgian Mercedes. Sy T RSIfSNBEQ | a420A1GA2Y> o6Fda OK f A
decision was noto AYRAY 3 2y (GKS RSIF{SNARQ |aaz20Al GA:
recommendation. However, the Commission decided that as the decision was implemented,

this did not mean that members were not in breach, and the courts upheld that view.

2.30 In 2004, the European @wnissiort? found producers and trade associations in the

cement sector to have infringed Article 81 by ardimpetitive agreements and concerted

practices. The companies appeakghinstthe decision, and the Court of First Instance and
European Court ofVdza G A OSS 020K 2F gKAOK drzthik @dpect G KS / 2V

The Investigation 8 CCM/INV/004

2.31 After an initial enquiry into the allegation as setit in paragraph2.1, the Executive
Director launchedan Investigation into the possible existence of a collusive agreement
amongst travel agents in December 20@9accordance with Section 51 of the Act

2.32 The investigation was referred &CMINV 004, Investigatiorof ¢ NI St | 3Sy 14 Q
Fees.

2.33 Main parties to the investigation were informexhd a press release was issued. At that
stage, hformation gathering and interviews with parties were initiated.

2.34 After the preliminary information gatlveng and interviewing, the CCM produced a
Statement of Issues in March 2010, which was sent to the main parties to the Investigation.
The Parties were given the opportunity to comment on the Statement of Issues. The CCM
continued its information gatheringnd data analysis after the production of the Statement

of IssuesAir Mauritius and twoTlravel Agents responded. MAITA decided not to respond at
that time.

2.35 A Provisional Report was sent MAITA and Air Mauritiusn 15" June 2010to which
they responded.

2.36 The findings of theExecutive Director andhvestigative Team of the CCNgr this
investigation, are explaineid this report.

Y http:/leur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1:2002:257:0001:0047:en:PDF

2 http://eur -
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numdoc=394D0815
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3. Outcome of the Investigation

3.1 The CCM has conducted tlmsestigation through:
(@) Interviews withMAITA, Travel Agentéir Mauritius and other relevant parties.

(b) Information requests to MAITAAIr Mauritiusand some Travel Agenteelating
to the agreement

(c) Information from other key players in the sector.

(d) Data requests to travel agents, relating to service fees and otharges for
tickets sold in a six week period at the end of 2009.

(e) Analysis of the data provided to the CCM.
Q) Consideration of responses of parties.

(9) Research imedia and othesources.

Evidence of the Agreement

3.2 Evidence shows thaflAITA and Air Mauritiupintly negotiated on the Service Fee they
must set. For instance, minutes of meeting held between Air Mauritius and MAITA on 2
May 2007, (ANNEX {IMK Annex 180 = & ( [FdllBwing KK piopasals for service fee grid
that will be applicable as frofdl April 2008, MAITA was called for their feedback. MAITA not
agreeable to price range offered by MK but however agrees to routes groupings as proposed
by MK¢g

3.3 This appears to be a negotiation towards an agreement between both parties on the
way they aregoing to categorize the market, which is in terms of haul (haul is the trip
distance). This was later used as a determinant of the service fee to be charged.

3.4 Thisagreement set up twdactors for determining the level of service fee. The first
factor is the haulage. Trips are classified in three categories according to haulage which are
short haul, medium haul and long haul.

3.5 The secondfactor is the ticket class.There are two major classesiamely the
G90O2y2Yeé¢ Oflaa yR (KS a.dzaAySaaé¢ [/t aao
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3.6 Usingthe sub elements across these two factorsix major classification of the
destinations were made as in the diagram below:

Tablel - Service feelassification

Class Category
Economy Class Business Class
Short Haul ShortHaul Economy Short Haul Business
Class Class
Medium Haul Medium Haul Medium Haul Busines:
Haulage
Economy Class Class
Long Haul Long Haul Economy Long Haul Business
Class Class

3.7 From other documens, a mail circulated within MAITA in July 200%nnex II-
Document M169) and minutes of a meeting held between MAITA and Air Mauritius, dated
06" July 2007 Annex Ik MK Annex 16), the followingcan be read:

(a) GaY FROAASR OGKFdG AG KFAa FOOSLIWGSR a!L¢! g
class as follows:
LongHaul- Rs. 2000
Medium Haul Rs. 1000
Small Haul Rs. 350.

(b) Following discussions, MAITA revised its proposals for travel in business class as
follows:
Long haut Rs. 4000
Medium haul- Rs. 2500
Small haut Rs. 1000

(© MK will consider and revert by nemteek to MAITA about final proposals for
ASNIDAOS F¥SS Ay 020K Ofl aasSat¢

3.8 From minutes of meetingaV(1-19, MK Annex -B & MK Annex -B) provided by the
partiesit appearsthat Air Mauritius initially proposed eange ofservicefees. However after
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the joint ngyotiation with MAITA a higher level of service fee emergaddepicted below for
Economy class:

Table2 - Service fee neqotiation

Category Initial service fee Service Fee after join % Increasen service
proposed by Air negotiation fee after agreement
Mauritius

Short haul Rs. 206 250 Rs. 350 40%- 75%

Medium haul Rs. 750 Rs. 1000 33%

Long haul Rs. 1250 Rs. 2000 60%

3.9 Acircubr was sent by Air Mauritiu® all IATA travel agentsiated 26' February 2008

stipulating theda SNIA OS FSS Al sAftf OKIFNHS FyR gKSNB:
0KSYaSt gSa¢ fde@nnégxkl)The sénsctlideitidSappeared in that circulsthe

same asgreed betweerMAITA and Air Mauritius as in the above paragraph.

3.10 In a General Meting of the Association, held by MAITA on thd® Zugust 2008, the
Chairman of the latter suggested its members not to give serviceafediscounbecausehis
would weaken their position to further negotiate service fewith Air Mauritius Annex 1Ig
M1 10).

3.11 Thereis more evidence of such communications in between MAITA and Air Mauritius, a
summary of which is attached in Annex Il and Annex lll.

3.12 As notedin paragraph3.9, Air Mauritius did send a circular tall IATA travel agents,
including Non-MAITA IATA travel agents in MauritiuEhere has been no evidence of
communication on the part oNon-MAITA IATA travel agentgith Air Mauritius to fixthe
service fe level

3.13 These communicationsbetween MAITA and Air Mauritiugok place prior to the Act
coming into force Thus, athe time these agreements were made breach of the Act was
committed.

3.14 However, if this agreemerdontinued to exist after the Actame into operatiorit may
constitute a breach of the Act.To assess this question, we examined prices in the market
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after the Act came into effedio know whetherprices in the market still reflect service fees
agreed during this process

Effects of the Agreement

3.15 If this agreement is still in effect, we might expect to find greater clustering at or around
the agreed service fee levels than might be expected if all travel agents were simply acting
independently, with no common understanding resultingnfrthe negotiations.

3.16 Sales Data was requested frof® IATA Travel agentand Air Mauritiusfor analysis

Data was requested on tickets issued from"26ovember 2009 to 31 December 2009 for

the destinations; Johannesburg (medium haul), London (Long laad)Rodrigues (Short
haul). Data pertaining to the ticket class, destination, service fee charged, Airline and taxes
was requested.

3.17 The datawere cleanedo remove data that were incomplete, incomprehensive or not

within the scope of the data analysigor instance if the ticket number and the class, airline

or destination was not available the ticket was removed from the data to be analysed. Tickets
GKFG 6SNBE OFyOStftSR 2NJ RAR y20 KIFI@S | aFl NB¢

3.18 The table below summarizes the data usednalysis

Table3 - Summary of Data Used for Analysis

No. of Tickets Analyzed
Johannesburg London Rodrigues
Business Class 46

Economy Class 325

Grand Total

Data Analysis for Air Mauritius 0 as a Travel Agent

3.19 Air Mauritius, as sebut in its circular,attached inAnnex 1 published its price list for
service fee at théagreed price. Indeed, it can be sean Table4 & Table Sbelow,that more

than 65% of the service fee charged by Air Mauritius clusters around the agreed price for all
three destinations in both Economy and Business class.

3.20 Also note a clustering for Rodrigues at Rs. 285romotional package was offered
during that period, after incentivehiad beengiven by the government. Some agents
YSyiA2ySR GKIFIG GKS LINROS 2F GKS atl Ol 3SR
excluding VAT. This clustering at Rs. 235 may be explained by that promotional package.
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3.21 During a meeting with representatives of Air Mauritius, the latter agreed that they
charge the price as displayed in the gridAinnex 1on their counter. They also said that Air
Mauritius offers online booking facilities whereby they charge a discouiptesinotional

service fee.

3.22 Thus, for Air Mauritius, it can be said that they charge a priceratdie agreed service
fee level foron-counter ticket issues.

Table4 - Service Fee (Rs.) charged by Air Mauritius (Directly) in EconGiass

Service Fee
(Rs.) Johannesburg London Rodrigues
0 0.00% 2.19%|  0.00%
117 0.00% 0.00%|  0.22%]
147 0.00% 0.00%|  0.87%]
157 0.00% 0.00%|  0.33%]
174 0.00% 0.00%|  0.77%]
176 0.00% 0.00%|  3.83%]
178 0.00% 0.00%|  0.11%]
235 0.00% 0.00%| 21.75%]
352 0.00% 0.00%| 68.31%)]
400 11.22% 8.76%|  3.39%]
485 0.00% 1.46%|  0.00%]
500 16.33%|  0.00%|  0.00%]
522 4.08% 0.00%|  0.00%]
1000 68.37%| 10.22%|  0.00%]
1043 0.00% 5.11%|  0.00%}
1117 0.00% 0.00%|  0.33%|
1130 0.00% 0.73%|  0.00%]
1176 0.00% 0.00%|  0.11%|
2000 0.00%| 71.53%|  0.00%|

Table5 - Service fee (Rs.) charged by Air Mauritius (Directly) in Business Class

Service Fe€Rs.) Johannesburg London
0 8.33%| 0.00%

400 0.00%]| 22.22%)

1250 8.33%| 0.00%}

2000 0.00%)| 11.11%}

2500 75.00%| 0.00%}

4000 8.33%| 66.67%
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Analysis of Data for all Travel Agents Surveyed

Data Analysis for Johannesburg
FigureA - Service fee (Rs.) by tickets for JohannesbuEconomy ClassAll Agents

Service Fee Charged by All Agents in Economy Class to Johannesbhurg
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3.23 As depicted in-igure Aabove for travel to Johannesburgn Economy Classhere is a
clustering of service fee at Rs. 1000. In fact the agreement proposed a price of Rs. 1000 for
Johannesburg in Economy Class. Thus, it can be seen that more that 45% of service fee in that
YIEN] SG aS3aySyid 7T &t AINER @& NIludgs Sickets HisIueds I8/ Rir
Mauritius directly.

FigureB - Service fee (Rs.) by tickets for JohannesbuEronomy ClassMAITA only

Service Fee Charged by MAITA Members in Economy Class to Johanneshurg
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3.24 FigureB above showghat this trend of clustering, at the price as negotiated by MAITA

and Air Mauritius, is reflected in the Service Fee level charged by MgKchiding Air

Mauritiusand nonrMAITA travebhgenty. In other words, there is a clustering of nearly 45% at
the price of Rs. 1000 for tickets issued for Johannesburg in Economy class from Air Mauritius
flights by MAITA member travel agents.

3.25 Less clustering is reflected in tlamalysis for norMAITA IATA travel agents for tickets

issued to Johannesburg in Economy Class. This is illustrateglireC below. However only

34tickets were available for analysis in that category.

FigureC- Service fee (Rs.) by tickets for JohannesbuEconomy ClassNon-MAITA
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3.26 Figure D and Figure E illustrate the service fee charged by all travel agerdad by
MAITAmembers only respectively in Business Class to Johannesburg. Only 46 tickets were
available for analysis in this category. Note the clustering at Rs. 2000 and Rs. 2500, both in
ASYSNIf YR ALISOATAO (2

a !

L¢!

2yt &egoryw a @
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FigureD - Service fee (Rs.) charged for JohannesbuBuisiness Class all Agents
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FigureE- Service fee (Rs.) charged for JohannesbuBusiness ClasdVIAITA Members only
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Data Analysis for Rodrigues

3.27 FigureFbelowshows the service fee charged for tickets soldahyATA Travel Agents
Mauritiusto Rodrigues. Rodrigues is categorized as short haul andonlthEconomy class,

which

implies a recommended price of Rs. 350.
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FigureF- Service Fee (Rs.) charged by tickets for Rodriguils Agents
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3.28 Asshownin FigureF, the service feehargedtend to cluster around the point of Rs. 350,
which is the pricespecified inthe agreement.

3.29 Considering ticketssued by MAITA onlgxcluding Air Mauritiuand norMAITA travel
agent9, as shown iri-igureG below, the clustering seems to be more atound Rs.350, the

agreed priceand Rs235>

FigureG- Service Fee (Rs.) by tickets for Rodrigu&4AITA only

g KA OKLIQI Y PSR dw 2 RNA 3 daSRs.£174LSNA O S @
promotional package offered by a particular agency who sold 100 tickets apricat
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3.30 FigureH shows the percentage of tickets sold within distinct service fee rabgesir
Mauritius, MAITA and noMAITA travel agents. Clustering at the promotional package price
of Rs235seems higher for MAITA travel agents

3.31 In brief, for Rodrigues, there seems to be some clustering atwaspoints, which are
the price ofRs. 350 as set the agreement andRs.235, which can be promotionat t I O71 I 3SR
w2 R NA ®HickS a ¢

FigureH - Service fee range for Rodrigues by Category
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Data Analysis for London
3.32 Figurel highlightthe service fee charged for tickets issued for London in Economy class
including Air MauritiusFor this destinationthere exist variations in the price. However, there
is a peakat the price of Rs. 2000, which is the price as set in the agreement. However, this
peak represents around 22% of tickets issued for that category.

Figurel - Service fee (Rs.) by tickets for LondoBconomy ClassAll Agents

Service Fee Charged by All Agents in Economy Class to London
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3.33 Although there are two peaks in price set Economy class to London by MAITA
members, the extent of that clustering is lova f A IKGf & fSaa GKIY. wmmg: |
This is illustrated ir-igureJ below. The peak at Rs. 700 principally reflects the price of one
particular travel agent, which issued 32 tickets at that price on the 303 tickets analysed within

that category (Economy Class to Londvithin MAITA Travel Agents).

FigureJ- Service fee (Rs.) by tickets for LondeBconomy ClassMAITA Only

Service Fee Charged by MAITA Members in Economy Class to London
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3.34 The data analysis for NeMAITA IATA travel agents is lesmclusive As depicted in
, the statistical mode for service fee charged within that category by-M&hTA
IATA travel agents is at Rs. 300 which is much lower thametb@mmended price by Air

Mauritius.

FigureK - Service fee (Rshy tickets for Londorc Economy Class Non-MAITA

Service Fee Charged by Non-MAITA Agents in Economy Class to London
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3.35 Thae is more clustering for Business clastickets Around 30% of tickets issugd

including those issued bgir Mauritius, are atthe agreedservice feeof Rs. 4000 in that

segment.For MAITA member travel agenthe clustering at the agreed price is more than
20%. These data are illustrated Figure L and Figure M However, only 56 tickets were
available foranalysis in that category.

FigureL - Service fee (Rs.) Charged to London in Business €hbf\gents

Service Fee Charged by All Agents in Business Class to London
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FigureM - Service fee (Rs.) Charged to London in Business EMA$TA Members
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Data Analysis Conclusion
3.36 Table6 below, shows thestatistical modeservice fee charged by Air Mauritius, MAITA
Travel Agents and NeMAITA IATA travel agents in various destinations and classes against
the agreed service fee level. It can be seen thatdtatistical modevalue for Air Mauritius is
the same as the agredst™®,

3.37 Themode value of servicdee charged by MAITA Travel Agentsalso thesame as the

agreed service fee, except for Rodrigues and in Business class for Johanneslager,

even though the mod LINA OS A a y 20 (ToSRodriGudshis theisanie@sS22% 3 NA R
of the tickets issued byAir Mauritius As mentioned previously there was a promotional
package to Rodrigues whereby this discounted service fee was apptiecgreed price is

the second most common service fee vaklerged by MAIA travel agentsthat isRs. 2500

for business class to Johanneshurg

Table6 - Statistical Mode of Service fee (Rs.) charged

Statistical Mode of Service FE&s.)
Economy Business
Johannesburg| London| Rodrigues| Johannesburg| London
"Agreed" Service Fee 1000 2000 350 2500 4000
Air Mauritius Mode 1000 2000 352 2500 4000
MAITA Travel Agentdode 1000 2000 235 2000 4000
Non-MAITA IATA Travel Agents Mod 590 300 50 [ N/A N/A

3.38 The Mode service fee as charged by NMAITA IATA travel agentsiffers from the
agreed service fee.

¥ The Rs. 2 difference for Rodrigues is likely to be a rounding issue relating to VAT, and not significant.
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4, Findings and Responses of Parties

Findings

4.1 Evidence in minutes of meetings between Air Mauritius and MAI€arly show that

there was negotiation and communication between MAITA and Air Mauritius, before the Act
OFYS Ayili2 F2NOS: Fta aSi 2dzi Ay GKS asSOliAzy «a
the level of service fee.

4.2 Air Mauritius put it to us tht the discussions with MAITA were merely for information,

YR Olyy2G 65 OKINIYOGSNAT SR Fa WyS3az2GAldAazyQ
Il and Annex lll seem to us to prove the contrary. Air Mauritius and MAITA are making
proposals and couet-proposals. This was obviously a negotiation to fix prices, although

there was no requirement to stick to those levels; it was more of an understanding. An
agreementg within the meaning of the Act with the object of restricting, preventing or

distorting competition therefore clearly existed before the Act came into effect in November

2009. Because this occurred before the Act came into effect, this in itself does not constitute

a breach.

4.3 The CCM has not seen any evidence that this understandingadasave force after

the Act” came into effect. There does not appear to have been any explicit communication
with the object of restricting, preventing or distorting competition since that date. Attention
therefore focuses on whether an agreement, anderstanding, exists with theffect of
restricting, preventing or distorting competition.

4.4 There is strong evidence that this agreement has affected the service fee structure as
set in the market and continues to do so. Not all travel agents follow thédA a | dzNR& (0 A dza
for setting service fees. However, many do, leading to the clustering around that price
illustrated earlier in this report.

4.5 Several parties have commented that similar prices can emerge as a result of
competition. Evidence of commuaition is required to tell the difference between parallel
pricing resulting from competition and collusion. However, in this case there is no doubt that
communication occurred even though it occurred before the Act came into effect and
thereby does not gelf constitute a breach. To suggest that the similarity of prices in the

The parties were asked through an Information Req@ster to provide the CCM with all documents in relation
to service fee
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market might have resulted from a normal process of competition, when they were
manifestly negotiated between Air Mauritius and MAITA, seems unsustainable.

4.6 Furthermore, it is normafor the process of competition to drive prices down to a
common level. The agreed service fees are invariably towardsgperend of the range of
service fees. It is not obvious how a process of competition would result in fees clustering at
this higrer level.

4.7 Air Mauritius has argued that it is entitled to set its own service fee and needs to
publicise that fact for customers to make an informed choice. It has stated that it has not
engaged in any collusive communication with MAITA since the Aute cmto effect.
However, the service fees set by Air Mauritius today are not independently determined by
the company itself but are the result of the prior negotiation with MAITA. As the minutes of
meetings demonstrate, the agreed service fee currendinf charged by Air Mauritius is-30
75% higher than it had originally proposed. The obvious conclusion from these minutes is
that prices charged by Air Mauritius in the market today are at the levels they are because of
the agreement with MAITA, and thadt that they continue at that level implies a continued
understanding with MAITA, even without further explicit communication.

4.8 We do not know what price level would result from a competitive process. However, as

a first approximation, it seems reasonatiiez NJX I NR ! ANJ al dzNRA G A dza Qa
fees as the price it would set in the absence of any collusive agreement with travel agents. It
therefore seems likely that the agreement resulted in higher prices for Mauritian consumers.

4.9 Thus we codlude that service fees in the market today are substantially higher on
average than they otherwise would be because they are determined at least in part by an
agreement between Air Mauritius and MAITA. As that agreement continues to affect prices,
it continues to be in effect. We conclude that MAITA and Air Mauritius (acting as a Travel
Agent), are in breach of Section 41 of the Act.
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Response to Statement of Issues

4.10 We have held meetings with parties to this investigation and parties were also tijgen
opportunity to comment on the Statement of Issues. Moreover, in early May 2010 the parties
to the Investigation were invited to provide any statement they wished to. Below is a
summary of the responses provided by various parties and the views thesngoitated to

the CCM.

Air Mauritius
4.11 Air Mauritius®, statedthat MAITA had been involved in discussing service fees only for
AYVF2NXYIGAZ2YE OKIQRQPEA&NAT AYAy AlG2 aSa dherS & dzLJL
than an agreement It alsonotedtha A G GLINBFSNNBR G2 | R2LIG I+ &l
F3ASyda Ay GKS Ayl NP Rotrg that infilar 2ohsultatio® had appEnedd S F S
in India and South Africa

4.12 Air Mauritius also noted that not all service fees are aligned with the gtating that,

GF FGSNI ¢ Y2y (iKa FTNRY GKS AYyUNRRdz2OGUA2Y 2F GKS
G2dé 1 26SOSNI ! AN al dz2NAGAdza F RRSR GKFd GKS 3N
as per the grid is used on Air Mauritius coll® 2 S NJ g KA OK RA&O2dzyda |
al dZNAGAdza oF aSR 2¢! MNINA R dAR EMdedz A RYEREGKI G
14" March 2008) announcing the introduction of the Service Fee was only accessible on its
website in its archives sectioand was not automatically accessible (e.g. through an
automatic popout). The news release could only be retrieved in its original format of March
Hnny o0& OFNNBAY3I 2dzi I aSINOK GKNRddzZAK (G§KS | NI

4.13 In a written submissin,! ANJ al dzZNA A dza O2YYSYyiSR GKFG al
2LISNF G2NJ O2yOSNY SR o6& (0KS {SNBWAOS CSS O2y Ay«
YR GKIFIG GUKSNB KlFLa 0SSy y2 02yidl OG o0SGsSSy
since then™® referring to the news release that is available on its website and where the

service fee as iAnnex lis displayed.

4.14 The written submission wentontonoi@ K| G aAy GKS S@Syid GKS /
exist a similarity of service fee level on certaintes, the similarity may be explained by the

fact that commercial entities simply react to specific market conditions, i.e, alignment of fee

level being the result of a rational commercial behaVioré wSFSNNAYy 3 (2 GKS

®in a meeting held on 3bMarch 2010
'8 etter from Air Mauritius to the CCM, dated"1Blay 2010, with Reference L18E10FN1Raragraph 4
Y7 Letter from Air Mauritius to the CCM, téal 18" May 2010, with Reference L18E10FN1Raragraph B
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Osakeyhtio and others s/Commission (Il), [L993] ECRio n T X S KA OK SELX | Ay a
pricing could be the result of the high transparency in the market andotrallelismof the

LINK OS O2dZA R 6S &rdGAaflrOG2Nrte SELXIFAYSR 6
MadzNR G Adza O2YYSyGdSR GKIG Ay GKS F6aSyoS 27
13Syda yR ' AN aldzNAGAdza 2y OSNIIFAYy NBRtdzi Sa&
also referred to the case of En€utzeit v Commission [1998] ECRAY1 to support the
argument that parallel pricing does not necessarily result from collusive agreerents.

w

e

S
O

415! ANJ al dzZNAGAdza I NBdzSa GKFG Al GKFa |yyz2dzy
undertakings are free to adapt themselves intelligently to the existing and anticipated
conduct of their compet2 N& & SELX FAYSR Ay L/L @ [/ 2YYA&&A

Travel agents
4.16 BlueSky, a member of MAITA, respontfad2 G KS {GFGSYSyd 27F L &a&d:d
not follow any guidelines except those which its Management decides to apply, such decision
being Bken independently of the Air Mauritius guidelines or of any other external
2NBFYATFGA2y dé . fdzS{ 1@ RSYASR GKI@Ay3IZ AYy |y
O2YLISGAGA2Yy ¢ . f dzS {lopsofte®d@PYdisedin M ordlde tobe moie &
O2YLISGAGAGS GKFy AlGa O2ft Sl 3dzSaodé

4.17 Summertimes Voyages, another member of MAITA, comméntibet service fee is
determinedad K @Ay 3 NBIFNR (G2 GIFNAR2dza FIF Od2N&R &dzOK
which may include advising the client with regardvisa applications and evdrandlingsuch

application on behalf of the clients, advising clients on travel insurance, obtaining quotes

from insurers and processing insurance application batalf of clients, bookingounge

access, hotels transportation amhtertainments at destination, arranging for phone roaming

with service providers. All these are taken on board as costs to which a margin must be added

to ensure the profitability of the business. TNB | 42y ¢ K& SeNdcddReés are ISy U a
aligned atbase with those of Air Mauritius is because the service fee applied by the national

carrier is the minimum threshold beyond which fees charged by any travel agent will no
f2y3aASNI 06S O2YLISUGAIAGBSD® ¢KS FSS &0NHZOudzZNSE R2 !
NI §KSNJ TNRBY SO2y2YAO0 NI{idkRWS NISA 252 W22FeFISINS & YIRS
' ANJ al dZNAGAdzaQ { SNWAOS CSS Aa y2i0 (GKS az2tS o
20KSNJ ! ANI AySaodé

18 etter from BlueSky to CCM in response to Statement of Issues, ddfedaeh 2010
19 etter from Summertimes to CCM in response to Statement of Issues, dabted@4¢h 2010 &etter in relation
to fact verification
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MAITA
4.18 MAITA is to the opinion that travels agents pertly charge their own service f&e

Responses to the Provisional Findings Repo%t1

4.19 On the 18" June 2010, the CCM issued a Provisional Report on this investigation. Air
Mauritius and MAITA were given the opportunity to comment by th& 18ly 2010 at kest.
We received comments from Air Mauritius and MAITA.

Air Mauritius
4.20 Below are the responses of Air Mauritius to the Provisional Findings Reqgather
with CCM commentsThe full letter containing the responses of Air Mauritius to the
Provisional Report is attached Annex V.

4.21 & w Wik €ompetition Act 2007 came into operation in November 2009. Consequently,

any act or omission prior to the commencement date does not fall under the purview of the
ADGl® LYRSSR> GKS [/ 2 YH®REBAG AFAYO (12Q) tHmwET KA Gy 2@
particular action into a crime and then punishes people who took that action before it had
legally become a crime. (see DPP v Pierre Louis JB 2010 SCJ 218kt theypower to

make law with retrospective effect is subject to a cornerstone provision found in section 10(4)

of the Constitution which reads as follows:

Gb2 LISNRE2Y akKl ff acrBindd &fenke oii &ccoonSof ahgactf ot dnissio
thhr i RAR y203 d GKS GAYS Xi G221 LXI O0Sxz O2yafl

CCM Comments:

The CCM recognig¢hat the Competition Act has no retrospective effects in the sense
that parties cannot be fountb have committedany anticompetitive behavior before
the comng into operation of the Act. This notedin Paragraphs3.13 and 3.14 of this
report. The CCM is concerngdth the continuing effect of the understanding between
MAITA and Air Mauritius.

Although the infringements of the provisions in Part Il of the Competition Act do not
give rise to criminal offenceshe CCM believehat the spirit of Section 10(4) of the
Constitution has been followed.

% Meeting held with MAITA on®1April 2010
% Note that references to paragraphisave been modified to reflect relevant paragraphs in this report and not
the Provisional Report
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4.22 & w NVWilBt the Provisional Fimagsdoes state afparagraph3.13that at the time the
alleged agreement was made between MAITA and Air Mauritius, no breach of the Act was
committed, it fails to draw one major conclusion from this, namely, whether sincedheng

into operation of the Act in November 2009, thlegedagreement, which may have had an
effect when it was implemented by Air Mauritius as from 1 April 2008, still had an effect on
the market as a consequence of the alleged agreement. In simphestat is not apparent

from the Provisional Findings that the Commission took into account whether there were
other plausible possibilities which may expkihwhy the service fee level remained at the
level which it was initially put at a time when tiviss not a reprehensible act under the law.

In view of the above, it is difficult to understand why the CCM did not choose to compare the
figures obtained as a result of the analysis of the service fee and other charges for tickets sold
in a six week periodt the end of December 2009 with figures on similar issues for the period
AYYSRAIFGStE@ FGSNI GKS AYGNRRdzOGAZ2Y 2F GKS {SI

CCM Comments:

As noted, for examplat paragraplts 4.5 & 4.6, the CCM considered alternative
explanationdor the clustering of prices.

4.23 & w tndeBd, whilst it maype of academic imrest to determine the exact nature of the
understanding which was reached between Air Mauritius andTAfollowing discussion on

the implementation of Service Fee by the national airline, it was definitely incumbent on the
CCM to consider the structuref ¢he local market since November 2009. This would have
revealed that collusion was not the only plausible explanation for the behavior of Travel
Agents. Irre B (Children) (Care Proceedings) (2008) UKHL 35, (2008) 3 WLR 1, pard 13
Hoffmann Hoffman tsessed thatThere is only one rule of law, namely that the occurrence of
the fact in issue must be proved to have been more probable than not. Common sense, not
law, requires that in deciding this question, regard should be had, to whatever extent
appropriate, to inherent probabilities. If a child alleges sexual abuse by a parent, it is common
sense to start with the assumption that most parents do not abuse their children."
Unfortunately, it is not apparent from the Provisional Findings that th @Gnsidered the
probability that the parallelism was the result of the specificity of the market as expressed by
Air Mauritius in its letters to the CCM dated 17 March 2010 and 18 May 2010. Mauritius is
geographically very small and travel agents are teatgrincipally in Port Louis. Customers

are in a position to walk from one office to the other to obtain price information and compare
them. Consequently, the evolution of the leveltbé service fee which was imposed as from

1 April 2008 may be very slosince the alignment of the service fee is the result of a rational
commercial behaviog.
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The only inference drawn by the CCM from the alignment of price is collusion. We respectfully
disagree with this approach. he D (2008) UKH3,(2008)1 WLR1499, Lord Brown of Eaton
under-Heywood said the followingObviously, everything going to the likelihood or otherwise

of an allegation being true of an offence having been committed or other reprehensible
conduct- is relevant to the Court's consideration tas whether, having regard to all the
evidence, it has been established as more likely than not. Generally speaking, as Lord Nicholls
was pointing out, people tend not to commit serious offence®t least because of the
consequences likely to follow Heay do- and ordinarily people are more likely to have been
negligent than fraudulent, more likely to have hurt someone unintentionally than deliberately,
more likely to have provoked a stepdaughter into complaint by having lost their temper and
slapped ler than by having raped her. Similarly, as Lord Hoffmann pointed out in Rehman, one
is more likely to see an Alsatian than a lioness in Regent's Park (the proximity of the zoo
notwithstanding). Similarly too, someone with a good character is less likblgheove badly

than someone with a bad character. Someone who values their 'reputation’ will be less likely
to imperil it than someone known to be disreputable. These are simple illustrations of an
obvious point and no purpose would be served by multiptyie.

It is surely equally obvious that the more inherently unlikely it is that something has happened,
that an allegation is true, the more persuasive (cogent is the word often used) the tribunal will
need to find the evidence pointing that way befoomcuding it to be more likely than ngg

4.24 a4 w it ® herefore very apt at this stage to consider the remarks of the European Court
of Justice in Ahlstrom Osakeyhtio and ors v Commission (II) 1993-E&R Where it was

held that "parallel conduct camot be regarded as furnishing proof of concertation unless it
constitutes the only plausible explanation of such cond®&imilarly, inCRAM and Rheinzink

& Cie Royale Asturienne des Mines SA and Rheinzink GmbH v. Commission 1984, BE€R 1679
ECJ held 8¢t "The Commission's reasoning is based on the supposition that the facts
established cannot be explained other than by concerted action by the two undertakings.
Faced with such an argument, it is sufficient for the applicants to prove circumstances which
cast the facts established by the Commission in a different light and which thus allow another
explanation of the facts to be substituted for the one adopted by the contested decision. The
applicants have in fact proved the existence of such circumstandedollows that..... the
Commission has not produced sufficiently precise and coherent proof to justify the view that
the parallel behavior of the two undertakings in question was the result of the concerted
action between therh This judgment was quetl in approval in théVC Cartel case 1999 ECR
11-931 where it was established thatwhere the Commission's reasoning is based on the
supposition that the facts established cannot be explained other than by concerted action
between undertakings, it is sidfent for the applicants to prove circumstances which cast the
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facts established by the Commission in a different light and thus throw another explanation of
the facts of the case to be substituted for the one adopted by the Commilésion.

CCM Comments

We do not agree that these precedents are relevant. The quotations refer to inferences
drawn from consideringolelythe existence of parallel pricas, cases in which there is

no evidence of communication between the partietn this case, the CCM has
established that, por to the coming into effect of the Act, there were negotiations
regarding Service Fees level, between MAITA and Air Mauritius. These negotiations led

to the understanding on service fee levelt KS / / aQa |yl fe&aikd a4AK2g:
levels in the market are not merely similar one to another, but similar to the levels
negotiated. It is not unreasonable to infer that continued priceghase levels reflea

continued understanding between MAITA and Air Mauritius.

Also the comparen of parallel pricing and colion was highlighted in paragrapid.5
& 4.6.

4.25 & w ghe éntroduction of a Service Fee is not peculiar to Air Mauritius on the Mauritian
market. Other airlines serving the island such as British Airways, Air France and South African
Airways have implemented a sergi fee system similar to that used by Air Mauritius. We
have already explained to the Commission when the Service Fee was introduced in April 2008,
the airline had made it clear that Travel Agents were not bound by the grid introduced by Air
Mauritius. Weare pleased to note that there were no confusion on that issue as evidenced by
the article in newspapet'Express dated 7 April 20@fioted at paragraph2.13 of the
Provisional Findings and which reads as foll8lsin d'etre une obligation, ce service fee
permet aux agences de voyages d'appliquer librement urphus bas ou plus eleveThis is

clear evidence in support of the contention of Air Mauritius that Travel Agents were and are
still free to impose their own service fee level. It follows therefore that the comments from
BlueSky and Summertimes Voyages as reproduced at paragdapBsnd 4.17 can only
reinforce the contention of Air Mauritius that Travel éds were always free to determine

their Service Fee level. It has also been clearly established that there has been no contact or
concertation of any nature between Air Mauritius and Travel Agents since its introduction in
April 2008. This is admitted blye CCM at paragrapis3and5.10. On the basis of these, it is
unreasonable for the CCM to conclude4B, by a reversal of the standard of proof thatHe

CCM has not seen any evidence that this understanding ceased to havaftercthe Act

came into effect. There does not appear to have been any explicit communication with the
object of restricting, preventing or distorting competition since that détefact, there is also

no evidence of implicit communication/understandingttyeen the parties since that date! It
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is therefore not surprising therefore that the CCM itself statesAak that "Not all travel
agents follow the Air Mauritiugrid for setting feesé€

CCM Comments

The CCM is of the view that price alignment its¢lprice levels previously negotiatad
evidence of theontinuingunderstanding between MAITA and Air Mauritius.

4.26 & w &cbdrding to section 41 of the Competitidret 2007, the collusive agreement can
only be anctioned if as per subsection (t) if it "significantly prevents, restricts or distort
competitiorl. One essential element is the issue of "significantly”. By comparison section 81
of the EC treaty does nampose any threshold limit onagreements or concerted practices
which may affect trade between Member States and which have as their object or effect the
prevention, restriction or distortion of competition within the marketlthough the wording

of Article 81(1) suggests that any restriction of competition is sufficient to bring an agreement
or practice within the scope of the prohibition, the Eel had to establish in 1968 minimis
doctrine. InVolk v Vervaeke 1969 ECR ,29%% EQruled that "an agreement falls outside the
prohibition in Article 81 (1) when it only has an insignificant effect on the markets, taking into
account the weak position which the persons concerned on the market of the product in
question” The Commission subsequently providgdidance on the application of thBe
Minimisdoctrine in itsDe Minimis Notice of 200 he legislator in Mauritius took a different
approach when imposing as an element the thresholdstgnificantly which is clearly a high

one. This essential element the reprehensible act described in section 41otslly absent

from the Provisional Findings. One essential element being missing, it is therefore submitted
that the findings ardlawed in lawin that respect

CCM Comments

Firstly, as noted at paragph 2.11 of the CCM Guidelines on collusive behaviour CCM3,

GKS //a 0StAS@®Sa GKIFIG GKS LIKNIaS darayaFac
NEFSNE (2 |y STFSOG 2y O2YLISUGAGAZ2Y H6KAOK )
approach is ifine with other jurisdictions and reflects the policy of the Act in prohibiting
collusive agreements.

Secondly, s noted at paragrapi.9, the CCM found thai SNIWA OS FSS&a | NB W,
higher on average than they otherwise would because othe understanding between

MAITA and Air Mauritiugfor example, as paragrapB.8 and the succeeding table
demonstrate, service fees in economy are between 33% and 75% higher than they would
KFE2dS 0SSy dzy RSNJ ! ANJ ak dzNBuli f dogd Qegotiakiof wifhA | £ LJ
travel agents) This is not an insignificant effect on the market. For the avoidance of
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doubt, the Executive Director regards an agreement having such substantial effects on
LINAOS& & WaA3dyaA Ty o distatiy coih&iths withm i@ > NS a
meaning of the Act. Thigresentparagraph now therefore makes this link explicit, in

this final report.

4.27 a w Fubtlker, if we go by the definition of an agreement as per paragraph 2.19 of the
Provisional Findingsself, it is clear from the report that there is not an iota of evidenceaof "
practice involving contacts or communications between competitors falling short of an actual
agreement but which nonetheless restricts competition between thdinis therefoe
erroneous based on the fact$or the report to conclude that the alleged agreement
reached in 2008 between Travel Agents and Air Mauritius continued to affect prices after the
coming into operation of the Act in November 20€9.

CCM Comments

Agreements defined by the Competition Act as beirany form of agreement, whether

or not legally enforceable, between enterprises which is implemented or intended to be
implemented in Mauritius or in a part of Mauritius, aimtludesan oral agreement, a
RSOAAA2Y 0@ |y |aaz20Al0A2y 2F SYyuSNLINR&aSa:z

/| 2y OSNI SR LN OGAOS A&a RSTAYSR |a al LINY Oi
between competitors falling short of an actual agreement but which nonetheless
restricts competitio® S0 6SSy (0KSY¢é

lfaz2s {SO0A2Yy moddp 2F //a o &adALMA I dSa GKI
is that parties arrive at a consensus, an understanding, on the actions each party will, or
gAtt y20 G111 So¢

4.28 a w AidMauritiustakes note of the decision of the CCM not to recommend financial
penalties in this case. This conclusion is the only logical one possible in view of the provision
of section 59 (2) requiring the parties to have actadtentionally or negligently Thereis
nothing in the findings which shows, even remotely that since the coming into operation of
the Competition Act Air Mauritius was engaged in promoting directly or indirectly its service
fee grid published in April 2008. At any rate, the imposition dharfcial penalty makes the
offence a quascriminal one and therefore it is a requirement that it is proviedyond
reasonable doubthat Air Mauritius acted ihtentionally or negligently This"finding cannot

be based on mere probabilitysee KM Mani YJ Anthony 1979 2 SCC 223; see also Ringadoo
NRD v Jugnauth AK 2007 SQJa80exemplified by paragraph 4.8 of the Provisional Findings
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and more particularly the following sentenck tioes not seem unreasonable to suppose that
Air Mauritius's own serviciees and those of many travel agents would have been much lower
- closer to the initial levels proposed by Air Maurinzsl the agreement not been in
place’(Underlining is ounst

CCM Comments

No comments

4.29 & w dndotar as the potential Directions thabuld be made to Mauritius as listed in
5.11%, Air Mauritius wishes to make the following comments :

(a) The directive that Air Mauritius be ordered to stop and abstain from all commuonsabr
collaboration with MAIR and/or any ther travel agent on service fee level is not founded on
any fact or law."To stop and abstainimply that Air Mauritius has communicated or
collaborated on service fee with MAA and/or Travel Agents since the coming into operation
of the law. That is natrue and is recognized by the CCM itself at paragrapBand5.10. To
prevent Air Mauritius from doing something it did not do is nonsensical;

(b) The order to issue a press release is not warranted in view of a Circular issued by Air
Mauritius to Travel Agents on 30 June @Qtopy of correspondence is attach&dnexl);

(c) The issue of a press release is not necessary in view of the above and in view of the fact
that Travel Agents knew from the outset that they were free to determine their own service
fee level as evidenced by the ArticlelirExpress dated April 208.

(d) Whilst Air Mauritius would have no objection to remove from its archives section on its
website the news release issued on 14 March 2008, it cannot but find this measure illogical in
view of the fact that the grid of service fee level displayedhiat release is identical to the
circular issued to Travel Agents on 26 February 2008. What would be the purpose of removing
something in the archives section of a website which the travel agents already have in their
possession as a hard copy? Howewemll good faith, Air Mauritius has withdrawn this News
Release from its archives on its Website.

(e) The direction contemplated at paragraph (e) of sectiohl® is ultra viresof section 58 of

the Act and would be clearly illegal, the aim of any direction being to ensure that the
"enterprise ceases toeba party to the restrictive gteement” The CCM has no power to
direct enterprises to justify commercial decisions for the future failing which it may be
regarded as adirector' under secton 128 (2) ofCompanies Act 200 There is a purpose

2 Note that this section has been mdieid
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behind secthn 58 and it is not an unfettered right which is granted to @€M |t is therefore
respectfully submitted that, notwithstanding the fact that" as pointed out by the CCM it may
not be"well placed to assess whether the proposed price are those that nesutt from free
competitior!' it is also a well settled principle of law that a public body may not use its powers
granted under an act of Parliament for a different purpose from the one envisaged by the law
as reiterated by the House of LordsRnv Sectary of State for foreign affairs, Ex Parte The
World Development Movement (1995) 1 WLR 886.

CCM Comments

The Potential Remedies sectidms beenmodified in the light of these comments
However it is up to the Commissioners to decide on the remedies.

4.30 @ w MThe@ 8CM may wish to note that as from 1 July 2010, there is no service fee
charged by Air Mauritius worldwide for websales with payment by credit card. This is in line
with what was previously explained to the CCM in a meeting held on 30 Marchaz0i®
strategy to increase websales which had already started without consultation with Travel
Agents¢

CCM Comments:

No comments

4.31 & w m@ndB different note altogether, it is our duty to correct yostatement at
paragraph 2.5 that "both airlines and amel Agents can be members ATAD d¢n fact,
according toATA rules which can be viewed on its websit&TA formal membership is only
applicable for airlines operating air services. Travel Professionals and Freight Forwarders can
benefit fromlATA Acaditation programmes, and beconW&TAapproved'e

CCM Comments:

The paragraph has been modified accordingiizereby the footnote explains that when
the reportrefers to IATA Travel Agents or IATA Member Travel Agents we mean IATA
Accredited Travel Agents

4.32 & w Mim\de® of the above Air Mauritius reiterates its comments made by way of letters
dated 18 May 200 and 17 March 200. Air Mauritius respectfully submits that the
Provisional Findings Report should not become fiainexures 1l & I)E

CCMComments:

No Comments

[Public Versiojd COMPETITION COMMISSION OF MAURITIUS



INVOO4-Fi nal Report for Investigation on 36ravel

MAITA

4.33 Below are the responses of MAITA. A copy of the response is available in Annex VI.

434a! L¢! O2YYSYGSR GKIG GdKS&@ |INB dadzyloftS (2
G1 26 SOSNE AY 2NRSNJ G2 RAALISE glthé &ervicehfdeOwey O S LIG |
' YYSE KSNBSAGK | OANDdzE I NI f SGGSNI 6KAOK 65 KI

'l YYSE Lz0 ¢KS OANDdz I NJ adALIz | G6S&a GKFEG aGKS
its provisional findings report on 156 June 2010. Whistintaining our stand that as an
associationwe have never acted in breach of Section 41 of the Competition Act, we would
however wish to dispel any misconception that may exist in certain quarters concerning the
aSNWAOS FSSo¢

LY GKAa O2y 68 advidgelydur mesbersd tiad dhBuld they wish to charge a
service fee, they should independently set their own service fee structure, based on the
NEBIljdZANBYSYyGa 2F GKSANI NBaAaLISOUABS [/ 2YLI YyASa |y

G¢KS | aaif cohtihug XoAopk after the welfare of its members and this within its
NEYAG YR GKS FTNIYSg2N)] 2F GKS [ gd¢

CCM Comments:

No Comments
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5. Remedies and penalties

51 { SOGA2Y pyom0O 2F GKS ! 00 adALzZ adSa GKFEG
directions as the Commission considers appropriate to ensure that the enterprise ceases to

0S I LINIe& G2 GKS NBAGNAROGAGDS | ANBSYSYy (b

5.2 Paragraphl6 of CCM 1, Rules of Prexdure, provides that the Executive Director shall
y20AFe GKS LI NIASA 2y (GKS |OGA2Yy GKIFG YIFe& 0°
NEYSReAy3dI GKS SFFSOGa 2Fx 2NJ OSIFaAay3as | NBai
CCM 6 Remedies antPenaltie$® provides guidance on how the Commission will determine

the appropriate remedksand penalty in each case.

5.3 Some potential actions that can be taken to remedy the breach are given in the
subsections belowThese aresome of theoptions that maybe availableAt this stage, these
should be regarded merely as a list of optionis.is the Commission who decides on the
remedies and/or penalties to be applied.

5.4 During the course of the investigation, the parties did take some actions that may partly
mitigate the breach. These actions, which are explained in the last part of this section, have
been taken into account for the potential remedidsis up to the Commissioners to decide

on the appropriateness of the actions and remedies and/or penaltdsetapplied.

Financial Penalties
5.5 Section 59 of the Act states:

59. Financial penalty

(1) The Commission may, in relation to a restrictive agreement falling within the scope of
sections 41, 42 and 43, in addition to, or instead of, giving a directione malorder
imposing a financial penalty on the enterprise.

(2) The Commission shall not impose a financial penalty unless it is satisfied that the
breach of the prohibition was committed intentionally or negligently.

(3) Where the Commission imposes alfficial penalty on an enterprise, the financial
penalty shall not exceed 10 per cent of the turnover of the enterprise in Mauritius during

the period of the breach of the prohibition up to a maximum period of 5 years.

3 http://ww.ccm.mu/CCM6%2®620Guidelines%2820Remedies%20and%20Penalties Nov09.pdf
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5.6 The duration over which turnover issessed starts only from the coming in force of the
Act, on the 28 November 2009.

5.7 CCM 6Guidelineson Remedies and Penaltiesxplains how the Commission will assess
the appropriate penalty, within the framework provided by the Act. In addition to the
duration of breach and turnover, the Commission will consider the seriousness of the breach,
deterrence effect of the penalty @haggravating or mitigating factors.

5.8 MAITA, as an association of enterprises, is affected by Section 2.C&Mf 6which

LINE ARSE GKIG GoKSNBE GKS ONBIFOK o6& Fy |aaz2OAnl

members, the penalty shall not exced®% of the sum of the turnover of the business of
each member of the association of the enterprises in Mauritius, active on the market affected
08 UKS ONBI OKXE¢

5.9 The agreement clearly had as its object the fixing of prices in the market. Furthermore,
this agreement seems to have been effective, at least partially. It does not seem

A

dzy NBl a2yl ofS (2 adzldi2asS GKFd ! ANJ al dzNR G A dza Q:

agents would have been much lowecloser to the initial levels proposed by Air Mauritius

had the agreement not been in place. Thus, for example, many Mauritian travelers in
economy class will have paid.R&0 more for each mediurhaul trip and Rs750 more for

each longhaul trip, over the course of the last few years. In its blatant cbpgnd its
substantial effect, the agreement between Air Mauritius and MAITA to raise service fees
would have been a very serious breach of the Act had the Act been in effect at the time that
agreement was concluded, and it would seem appropriate to receminthe strongest
penalties.

5.10 However, neither MAITA nor Air Mauritius has acted specifically to reinforce or promote
the agreement since it came into effect. That it remains in existence is demonstrated by its
continued effects in the market but we amot aware of any active communication. The
Commission could in principle conclude that it was negligent of MAITA and/or Air Mauritius
not to take steps to ensure that the agreement ceased to have effect, from November 2009
onwards. But this represents continuingagreement.However the Executive Director does

not recommend the imposition of financial penalties in this casdess the Commission is of
0KS 2LIAYA2Y GKIFIGd RSOAaAA2Y y20 (2 S6AGKRNI ¢
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Potential Direction s to Air Mauritius
5.11 To remedy the breacthe agreement must be rendereaull and voidfor that purpose,
Air Mauritius may be ordered to stopandor abstain from all communicationsor
collaboration with MAITA and/or any othetravel agent which have theobject of fixing
service fee levslor which indicatea service fee structur@nd to take appropriate measures
to render the agreement null and void to the satisfaction of @@mmissioners.

5.12 TheCCM may continue to monitor the service fee level being charged and the market in
general in the future.

Potential Directions to MAITA

5.13 To remedy the breacthe agreement must be renderaaull and void For that purpose,
MAITA may be ordered to stop afed abstain from all communications collaborationwith

Air Mauritius and/or any other Travel Agent in relation to level of serfeeeor any price
relating to passenger travend to take appropriate measures to render the agreement null
and void to thesatisfaction of the Commissioners.

5.14 The CCM may continue to monitor the service fee level being charged and the market in
general in the future.

Actions taken by the parties following receipt of Provisional Findings

5.15 Air Mauritius has, during the course tfe Investigation withdrawn the News release

gAOGK (GKS dal ANBSRé¢ aSNIAOS ¥SS tS@PStf FTNRY (KS

5.16 Air Mauritius has issued a circul@r all IATA Travel Agents on 30 June 2010, stipulating

GKFGO aSFOK GNI @St I 3 Seyfidenthits owh NiiSof sérgice RS BeN A vy S

AYLRR2ASRX02yaSldsSSyiates GKS NBO2YYSYRIGAZ2Y A
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517¢KS / ANDdzZ I NJ I £ 42 Y Sy A 2eitSdervide fek iidegendaniy a | dzN.
&

2F OGKIFG AYLRRAaSR o
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al dZNAGAdza | yR ¢N} @St 1 3Syda 2y { SNBWAOS CSS

5.19 MAITA isued a circular to its membergefer to paragrapht.34and Annex VI

5.20 In the light of these circulars, the action that the Commission could require the parties
to take to remove the understanding between them appears to the Executive Director already
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to have been taken. Furthermore, in the light of the clear acknowledgenibat
communication between the parties on the Service Fee is prohibited, and the equally clear

prohibition in the law, it is not clear that any purpose would be served by a direction not to
communicate in future.

Final findings
5.21 The Executive Director thefore recommends that the Commission:

(@) Should find that MAITA and Air Mauritius have infringed Section 41 of the
Competition Act 2007;

(b) Should not impose a financial penaltgecauseno intentional or negligent
breach of the Act was committed,;

(c) Shaild not impose any d@ections as the parties have already taken actions to
render the agreement null and vaid
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6. Next steps

6.1 This report will be sent to the parties and a noonfidential version may be issued for
public.

6.2 As stipulated in Part V of the Act, the Commission may convene a hetmgtively
scheduled fothe end of August 2010f parties under investigation so request

6.3 Finally, as providednder PartVI of the Act, the Commission must determine the case
and associated directions / penalties.

6.4 After the issue of anydirections by the Commission, the Executive Director may
continue to monitor the market under review to see if the restrictive practice has ceased to
continue
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7. Annex es

Annex | 8 Circular by Air Mauritius to Tra vel Agents

e ol
AR MAURITIUS

26" February 2008 Ref-nn/F2servicefeefeb08

CIRCULAR

TO : ALL IATA TRAVEL AGENTS

FROM : CORPORATE AGENCY SALES AND SERVICE MANAGER

SUBJECT IMPLEMENTATION OF SERVICE FEE
CORRECTED VERSION

Kindly find hereunder details regarding implementation of Service Fee by Air Mauritius:

1. In line with Industry trends worldwide, Air Mauritius will implement the concept of
service fee (Net fares) in the Mauritius market, effective 01 April 2008.

2. All MK fares will be converted into Net Fares which will be displayed in all
CRS/GDS system. These fares will not be commissionable.

3. Air Mauritius will apply a service fee on all tickets issued at its ticketing counters with
effect as from 01 April 2008. Agents are recommended to align themselves on the
service fee levels applied by MK when issuing tickets for travel on Air Mauritius
flights.

4. The service fee grid which will be applied at MK ticketing counters will be as per the
annex attached. The grid will be displayed in Amadeus and other GDS.

5. The service fee will be collected scparately from the fare and will be mentioned on the
payment receipt to be given to the passenger. It will not be mentioned on the
passenger ticket.

6. The service fee will be subject to VAT at the applicable rate.

7. A new route-based Incentive Scheme will be implemented effective 01 April 2008 to
coincide with the implementation of the service fee concept in the MRU market.

8. A communication campaign will be launched very soon to sensibilise the traveling
public about this new system.

HEAD OFFICE : AIR MAURITIUS CENTRE - PRESIDENT JOHN KENNEDY STREET - PORT LOUIS - MAURITIUS - P.0. BOX 431
TEL : (230) 207 7070 - FAX : (230) 208 8331 - TELEX : 4415 IW - CABLE: AIRMAU - PORT-LOUIS
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Fax Transmission

MK SERVICE FEE GRID
EFFECTIVE 01 APRIL 2008

[Destination Economy Business
(MUR) (MUR)

Long-Haul (More than 8 hours) 2,000 4,000

Europe, Australia (MEL/SYD), Hong Kong

Medium-Haul (Between 3 and 8 hours) 1,000 2,500

Africa, India, Australia (PER), Singapore
Malaysia, UAE

Short-Haul (Up to 3 hours) 350 1,000*
Reunion, Rodrigues, Madagascar

[Terms and Conditions:

« VAT to be added to these levels at the applicable rate.

»  Above service fees shall apply for point-to-point routings.

«  For multi-sector routings, the applicable fee shall be based on the
total flight time from origin to destination.

«  Service fees are applicable per passenger at ticketing, and are non-
refundable.

* Madagascar only
Please be guided accordingly.

With Best Regards

Sailesh Kunkun
Corporate Agency Sales & Service Manager

Page 2
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Annex Il d Information from MAITA
Chronology of eventérom Information provided by MAITA
Event Generated
Date Summary Event Details Through Source File
Presentation .
of Service Fed MK presented its proposal for the service fee grid that will | Minutes of | MAITA -
16-Apr-07 Structure By F LILX AOFo6tfS a FTNRBY nam ! LINRE H /| Meeting - | Executive | M1 19
MK the proposal and to revert to MK with their comments aj MAITA & MK | Service
suggestions at the next meeting."
A mail was circulated mentioning that "MK has advised tihdias
accepted M L ¢! Ud LINBLJIZalf F2NJ aSNE
"Following discussions, MAITA revised its proposals for travq
Communicati| 6 dzA A y S a & Of I aa -} MAITA -
30-Juto7 on on service| Haul Eco Executive M1 69
fee Short 350 1000 Service
Medium 1000
Long 2000 4000
It is the same figure as per MK circular dated 28th February 2008.| Malil
Implementati Minutes of | MAITA -
2-Apr-08 on of Service| | this meeting MK commented that the new system was smoo| Me€ting - | Executive | M1 23
Fee implemented and thanked MAITA for their "collaboration." MAITA & MK | Service
Suggestion to| .
include MK requested MAITA "to look into the possibility for the montl MlnuFes of MAITA.
2-Apr-08 . : - . L Meeting - | Executive M1 23
ITAOA in | meeting to be held jointly with ITAOA (an Association of smaller tr| .
. . MAITA & MK | Service
discussions | agents).
Discussion MK planned to increase fares on European Routes. MAITA ad
among "that with the fare increase that entails a fall of about 20 to 30%
MAITA / MK| the number of passengers travelling, there is a need toerevBervice| Minutes of MAITA -
13-Aug08 on  Servicel Fee upwards for agents to survive and cover their cod Meeting - | Executive | M1 32
Fee &| "MK advised that we should get the Service Fee structure right aj MAITA & MK | Service
Increase in| this respect invited MAITA to submit their proposal by next weel
Fare special meeting will then be called to decidetbis matter."
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INVOO4-Fi nal Report for I nvestigation on
Minutes of
Meeting < | MAITA ¢
Discussion on . o . MAITA .
20-Aug08 Discounts |6 ¢ KS / KFEANXYIEY 2y 0S8 Y2NB SYLKIF | general Executive | M1 10
Agents should not give Service Fee as discount as it would weake meeting of the Service
bargaining power of MAITA towards MK while negotiating for the § association
FTSSo¢
Proposition | MAITA proposed the concept of fixed level service fee of 10% on
by MAITA on| MK rejected the proposition. "MK advised that under the new syst Minutes of | MAITA i
22-Aug08 service fee | MAITA members can charge higher service fees giranticedby MK Meeting - | Executive M1 34
following and some agents are already doing it. Also MK advikat some MAITA & MK | Service
meeting held | agents are cutting on the service fee and charging minimum leve
on 13/Aug/08 | passengers."
"MK also advised that it has accompanied the Service Fee by g
attractive Incentive Scheme and there is provision for them to €
additional commission if thecan achieve growth."
Proposal to A proposal was made to "increase service fee for premium class Minutes of MAITA-
24-Mar-09 increase : " Meeting - Executive | M1 40
service Fee passengers. MK will revert. MAITA & MK Service
infg/:?riling A mail was circulated by Mr Lebreux which said "following discuss MAITA-
24-Mar-09 . . and views from both parties, MK has agreed to review together wil Mail Executive | M2
discussion on . . " .
. MAITA to increase the service fee. Service
Service fee
ME rejocts Minutes of | MAITA-
15-May-09 proposa 0 MK rejects proposal to increase service fee. Meeting- Executive | M1 42
increase MAITA & MK |  Service
service fee.
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22-Dec09

Discussion of
INV0O04 with
MAITA
members

INVOO4-Fi nal Report for I nvestigation

The Chairman informed members about the letter circulated on {
21st Dec 2009, informing the parties about INV004. "The Chair
apprised the members of allegation made by Adaita members as
to MAITA having 'colluded’ with Air Mauritius (MK) to determine 1
service fee." It was also highlighted in the meeting that the circulg
MK was circulated to neMAITA travel agents also.

Minutes of
Meeting - | MAITA -
General Executive
Meeting of the | Service

Association

on

M1 18

I6r av el
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Annex Ill 8 Information from Air Mauritius
Chronology of eventérom Information provided by Air Mauritius Ltd

Date Event Summary Event Details Generated Through Source File
"Mr. Bhujohory advised that the main item fo| MK
16-Apr-07 Discussion on Servicq discussion at the meeting will be service f| Minutes of Meeting MK| Air Annex
fee structure which will become effective as from Apg MAITA Mauritius 19
2008."
"FollowingMK proposals for service fee grid that w
be applicable as from 01 April 2008, MAITA v
called for their feedback
MAITA not agreeable to price range offered by |
but however agrees tooutes groupings as propose
by MK.
MK seeking MAITA's MAITA Proposal N Minutes of Meeting MK Air MK
2May-07 | o edback on service fe{ - roPOSa! MAITA Mauritius Annex
Long haut Rs. 2000 I-8
1250
Medium haul Rs. 1200 Rs.
Small haut Rs. 350 Rs.
200
In this meeting the way that hauls will be classifi
was discussec
"They (Travel Agents) may even have to consi
Classification of Grid & stop selling short haul when service fee . . . MK
. . . . Minutes of Meeting MK Air
6-Jun07 discussion of Service| introduced. MAITA made counter proposals . Annex
. . MAITA Mauritius
Fee below for service fee levels in economy class I-7
follows:
Long Haul - Rs. 2000
Medium Haul - Rs. 1000
Small Haui Rs. 350. "
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6-Jul07

INVOO4-Fi n al Report for

Agreement on service
fee

"MK advised that it has accepted MAITA's propos
for service fee in Economy class as follo
Long Haul - Rs. 2000
Medium Haul - Rs. 1000
Small Haul - Rs. 350.
Following discussions, MAITA revised its propo;
for travel in business class as follov
Long haul - Rs. 4000
Medium haul - Rs. 2500
Small haul - Rs. 1000
MK will consider and revert by next week to MAI
about find proposals for service fee in both classe;

''YRSNJ §KS KSI RAY 3 sedige fae
NEIAYSZI¢ GKS F2ft26Ay3
daY FROAASR GKIFGd GKSNB
its part with regards to the service fee, it will apg
at its ticketing counters and it expects Agents to a
FLILX &8 GKS&asS fS@St aoe

daY dzNHSR adsdoh lts mérgberd notti
dzy RSNDdzi GKS aSNBAOS ¥
daY oGAff Y2yAid2NI Of 2 &
under a service fee environment and will &
accordingly in case its business is threatened
FOGAz2ya 2F a2YS 1 3Syda

|l nvestigat

Minutes of Meeting MK
MAITA

i on

Air
Mauritius

o

n 48 av el

MK
Annex
I-6

1-Aug07

Discussion on Servid
fee

"The issue of whether service fee levels agree(
inclusive or exclusive of VAT was dgsed>'

Minutes of Meeting MK
MAITA

Air
Mauritius

MK
Annex
I-5
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5-Feb10

INVOO4-Fi n al Report for

Memo within MK after
launching 0iNV004

Mr. Deenanath made mention that "I must advi
that at the very beginning when we decided

move to the new regime of zero commission, \
opted for a strategy of consultation with th
Association of Travel Agents (MAITA) in order
reach a coeensus on Service Fee grid to

applied.”

This applies to the events as explairsdzbve

|l nvest.i

MK Memorandum

gati on

Air
Mauritius

o

n 4% avel

MK
Annex
Intro
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INVOO4-Fi n al Report for I nvesthegati on on Travel Agents

Annex IV o Data Analysis

FigureA - Service fee (Rs.) by tickets for Johannesburg
Economy ClassAll Agents

FigureC- Service fee (Rs.) by tickets for Johannesburg
Economy ClassNon-MAITA

Service Fee Charged by All Agents in Economy Class to Johannesburg
50.00% Service Fee Charged by Non-MAITA Agents in Economy Class to Johanneshurg
45.00% 50.00%
40.00% 45.00%
35.00% 40.00%
30.00% 35.00%
® 25.00% 30.00%
20.00% ¥ 25.00%
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) - Servic:Fee(Rs.T ) ; : ) ) : h N ° . = = = E = ~ < N ~ ~
Service Fee (Rs.)
FigureB - Service fee (Rs.) by tickets for Johannesburg
Economy ClassMAITAonly FigureD - Service fee (Rs.) charged for JohannesbuBysiness
Service Fee Charged by MAITA Members in Economy Class to Johanneshurg Class all Agents
50.00%
45.00%
sk Service Fee Charged by All Agents in Business Class to Johannesburg
35.00% R
30.00%
8 25.00% 40.00% \

20.00% 35.00% \

15.00% 30.00% ’ \
10.00% 25.00%
5.00% Ep— l \
N 20.00
—NA N s \
0.00% N
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& g ] ® E R g 2 8 8 ] 2 8 8
o & o - o o o N i i 10.00%
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N\ | W | \
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Service Fee (Rs.)
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FiqureE- Service fee (Rs.) charged for Johannesburg

FigureG- Service Fee (Rs.) by tickets for RodrigulsBAITA

Business ClassMAITA Members only

only
Service Fee Charged by MAITA Members in Business Class to Johanneshurg
5.00% Service Fee Charged by MAITA Members to Rodrigues
0.00% 25.00%
35.00%
30.00% \ 20.00%
25.00% ‘\
\ I \ 15.00%
20.00% \ I
15.00%
\ ’ 10.00%
10.00% \ l \
5.00% ! ] N 5.00%
0.00%
8 g g g g g g g nants s L—m —
& 8 i s 7 s a g8 TARAMAERR AR RNRRS AARARRRA MA@ A
A s i3S RNARRSREAER LS ESTERBEEBES R
Service Fee (Rs.)
Service Fee (Rs.)

FigureF- Service Fee (Rs.) charged by tickets for Rodrigues

All Agents
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Service Fee Charged by All Agents to Rodrigues
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FigureH - Service fee range for Rodrigues by Category FigureJ- Service fee (Rs.) by tickets for Londdficonomy
Class MAITA Only

Service fee Range for Rodrigues By Category

?gz Service Fee Charged by MAITA Members in Economy Class to London
Eﬂ 50% 25.00%
£ 50%
‘: 40% 20.00%
2 309
L]
wo20% M Air Mauritius
i 10% 15.00%
0% - HIMAITA Member a
§ & &8 £ &8 & B £ 8 8 E T Hlon MATA 1000%
A~ A v A N O R R T S
W i w w w w w ™ w w ﬁ o
e ¥ v v v v v v vV 500% +
SR g R & £ o8 By
tal = ™ ™ lal ] =+
000% -t

Service Fee Range

Service Fee (Rs.)
Figurel - Service fee (Rs.) by tickets for Londdiconomy
Class All Agents FigureK - Service fee (Rsby tickets for Londorr Economy
Service Fee Charged by All Agents in Economy Class to London C|a35{ Non-MAITA
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FigureL - Service fee (Rs.) Charged to London in Business

INVOO4-Fi n al Report for

FigureM - Service fee (Rs.) Charged to London in Business

nvestigation on 5% avel

Class All Agents

Class MAITA Members
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Annex V9 Response of Air Mauritius to the Provisional Report

a

T
AIR MAURITIUS

Your ref:  CCM/INV/004/PE/06
Our ref: LI13G10FN.cr

13 July 2010

Mr John Davies

Executive Director

Competition Commission of Mauritius
7 Maupin Street

Port Louis

Dear Mr Davies

PROVISIONAL FINDINGS OF INVESTIGATION ON TRAVEL AGENTS’ SERVICE FEE (INV 004)

We have been notified of your Provisional Findings Report on Travel Agents’ Service Fee on 15 June
a0, Pursuant to section 14 (b) (i) of the Procedural Rules established under section 38 of the
Competitien Act 2007 (GN 161 of 20093, Air Mauritius considers that the provisional findings should not
become final for the following reasons:

oV}

(%]

Repistered Addiess. AR MAURITI

The Competition Act 2007 came into operation in November 2009 Consequently, any act or
omission prior to the commencement date does not fall under the purview of the Act. Indeed. the
Competition Act 2007 is not an “ex post_facto’ law, that is, a law which makes a particular action
into a erime and then punishes peeple who took that action before it had legally become a crime.fsee
DPP v Pierve Louis JB 2000 SC.J 218) At any rate the power 10 make law with retrospective effect is
subject to a cornerstone provision found in section 10(4} of the Constitution which reads as tollows:

“¥No person shall be held to be guilty of a criminal offence on accouni of any act or omission thet died
not, ar the time it took place, constitute an offence...”

Whilst the Provisional Findings does state at paragraph 3.13 that at the time the alleged agreement
was made between MAITA and Air Mauritius, no breach of the Act was committed. it fails to draw
one major conclusion from this, namely. whether since the coming into operation of the Act in
November 2009, the alleged agreement, which may have had an effect when it was implemented by
Air Mauritius as from 1 April 2008, still had an effect on the market as a consequence of the alleged
agreement. In simple terms, it is not apparent from the Provisional Findings that the Commission
took into account whether there were other plausible possibilities which may explained why the
service fee level remained at the level which it was initially put at a time when this was not a
reprehensible act under the law. In view of the above. it is difficult o understand why the CCM did
not choose to compare the figures obtained as a result of the analysis of service fee and other charges
for tickets sold in a six week period at the end of December 2009 with figures on similar issues for
the period immediately after the introduction of the Service Fee in April 2008,

Indeed. whilst it may be of academic interest to determine the exact nature of the understanding
which was reached between Air Mauritius and MAITA following discussion on the implementation

1
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of Service Fee by the national airline, it was definitely incumbent on the CCM to consider the
structure of the local market since November 2009, This would have revealed that collusion was not
the only plausible explanation for the behavior of Travel Agents. In re B (Childrenj (Care
Proceedings) (2008) UKHE 35, (2008) 3 WLR I, parg 13, Lord Hoffmann Holfman stressed that
There is only one rule of law, namely that the occurrence of the fuct in issue must be proved 1o have
been more probable than not. Common sense, not law, requires thar in deciding this question, regard
should be had, to whatever extent appropriate, to inherent probabilities. If a child alleges sexual
abuse by @ parent, it is common sense to starf with the assumption that most parents do not abuse
their children.” Unfortunately, it is not apparent from the Provisional Findings that the CCM
considered the probability that the parallelism was the result of the specificity of the market as
expressed by Air Mauritius in its letters to the CCM dated 17 March 2010 and 18 May 2010,
Mauritius is geographically very small and travel agents are located principally in Port Louis.
Customers are in a position to walk from one office to the other to obtain price information and
compare them. Consequently, the evolution of the level of the service fee which was imposed as from
I April 2008 may be very slow since the alignment of the service fee is the result of a rational
commercial behavior.

The only inference drawn by the CCM from the alignment of price is collusion. We respectfully
disagree with this approach. In re D (2008) UKHL 33, (2008 1 WLR ]499, Lord Brown of Eaton-
under-Heywood said the following “Obviausly, evervihing going to the likelihood or otherwise of an
allegation being true — of an offence having been committed or other reprehensible conduct-is
relevant to the Court’s consideration as to whether, having regard to all the evidence, it has been
established as mare likely than not. Generally speaking, as Lord Nicholls was pointing owt, people
tend not to commit serious offences-not least because of the consequences likely to follow if ihey do-
and ordinarily people are more likely to have been negligent than frawdilent, more likely 10 have hurt
someone  unintertionally than deliberately, more likely to have provoked a stepdaughter into
complaint by having lost their temper and slapped her than by having raped her. Simitarly, as Lovd
Hoffinann pointed out in Rehinan, one is more likely (o see an Alsatian than a loness in Regent's
Park {the proximity of the zoo notwithstanding). Similarly too, someone with a good character is less
likely to behave badly than someone with a bad character. Someone who values their ‘reputation’
will be less Tikely (o imperil it than someone known 10 be disreputable. These are simple llustrations
of an abvious point and no purpose would be served by multiplying them.

It is surely equally obvious that the more inherendy wunlikely 1t is that something has happened, that
an allegation is trie, the more persuasive feogeni is the word ofien used) the tribunal will need (o
find the evidence pointing that way before concluding it to be more Ikely than not.”

Tt is therefore very apt at this stage to consider the remarks of the European Court of Justice in
Ahlstrom Osakeyhtio and ors v Commission (11)1993 ECR 1-1307 where it was held that “paraliel
conduct canmot be regarded as firmishing proof of concertation wnless i constitutes the only
plausible explanation of such conduer” Similarly, in CRAM and Rheinzink & Cie Royale Asturienne
des Mines 54 and Rheinzink Gmbil v, Commission [984 ECR 1679, the ECJ held that “¥he
Commission’s reasoning is based on the supposition that the facts established cannot be explained
other than by concerted action By the two undertakings. Faced with suck an argument, it is sufficient
Jor the applicants (o prove circumstances which cast the facts established by the Comntission in a
different light and which thus aflow another explanation of the facts to be substituted for the one
adopted by the contested decision. The applicants have in fact proved the exisience of such
circumsiances.... It folfows that ... the Commission has not produced sufficiently precise and
coherent proof to justify the view that the parallel behavior of the two undertakings in guestion was
the result of the concerted action between them . This judgment was quoted in approval in the PVC

2
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Cartel ease 1999 ECR [-93] where it was established that “where the Commission's reasoning is
based on the supposition that the facts established camnot be explained other than by concerted
action between undertakings, it is sufficient for the applicants to prove circumstances which cast the
Jacts established by the Commission in a different light and thus throw another explanation of the
facts of the case 1o be substituted for the one adopited by the Commission.”

The introduction of a Service Fee is not peculiar to Air Mauritius on the Mauritian market. Other
airlines serving the island such as British Airways, Air France and South African Airways have
implemented a service fee system similar to that used by Air Mauritius. We have already explained to
the Commission when the Service Fee was introduced in April 2008, the airline had made it clear that
Travel Agents were not bound by the grid introduced by Air Mauritius. We are pleased 1o note that
there were no confusion on that issue as evidenced by the article in newspaper L Express dated 7
April 2008 quoled at paragraph 2,13 of the Provisional Findings and which reads as follows ™ Loin
d'étre une obligation, ce service fee permet aux ugences de voyages d ‘appliquer librement un faux
plus bas ou plus élevé.” This is clear evidence in support of the contention of Air Mauritius that
Travel Agents were and are still free to impose their own service fee level, It follows therefore that
the comments from BlueSky and Summertimes Vovages as reproduced at paragraphs 3,45 and 3.46
can only reinforce the contention of Air Mauritius that Travel Agents were always free to determine
their Service Fee level. It has also been clearly established that there has been no contact or
concertation of any nature between Air Mauritius and Travel Agents since its introduction in April
2008. This is admitted by the CCM at paragraphs 3.50 and 4.9. On the basis of these, it is
unreasonable for the CCM to conclude at 3,50, by a reversal of the standard of proof that “The CCM
has not seen any evidence that this understanding ceased to have force after the Act canie into effect.
There does not appear 1o have been any explicit communication with the obfect of restricting,
preventing or distorting competition since that dare” In fact, there is also no evidence of implicit
communication/understanding between the patties since that date! It is therefore not surprising
therefore that the CCM itself states at 3.51 that “Nof all travel agents follow the Air Mavritivs grid

Jfor sefting fees™.

i

6. According to section 41 of the Competition Act 2007, the collusive agreement can only be sanctioned
if as per subsection 1 {c) if it “significantly prevents. restricts or distort competition”. One essential
element is the issue of “significantly”, By comparison section 81 of the EC treaty does not impose
any threshold limit on “agreemenis or concerted practices which may affect trade between Member
States and which have as their object or effect the prevention, restriction or distortion of competition
within the market.” Although the wording of Article 81(1) suggests that any restriction of
competition is sufficient to bring an agreement or practice within the scope of the prohibition, the EC)
had to establish in 1969 a de minimis doctrine. In Volk v Vervaeke 1969 ECR 295, the ECJ ruled that
“an agreement falls outside the prohibition in Article 81(1) when it only has an insignificant effect on
the markets, taking into account the weak position which the persons concerned on the market of the
product in question.” The Commission subsequently provided guidance on the application of the de
minimis doctrine in its De Minimis Notice of 2004, The legislator in Mauritius ook a different
approach when imposing as an element the threshold of “significanthy”™ which is clearly a high ane,
This essential element of the reprehensible act described in section 41 is totally absent from the
Provisional Findings. One essential element being missing, it is therefore submitted that the findings
are flawed in law in that respect.

7. Further, if we go by the definition of an agreement as per paragraph 2.19 of the Provisional Findings
itself. it is clear from the report that there is not an iota of evidence of “a practice involving contacis
or commtmications hetween competitors falling short of an actual agreement but which nonetheless
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